
Institutional Foundations 
of Impersonal Exchange

Uncorrected proofs for review only



Uncorrected proofs for review only



Institutional Foundations 
of Impersonal Exchange

Theory and Policy of Contractual Registries

B E N I T O  A R R U Ñ A D A

The University of Chicago Press
Chicago and London

Uncorrected proofs for review only



Au bio to come from Marketing

The University of Chicago Press, Chicago 60637

The University of Chicago Press, Ltd., London

© 2012 by The University of Chicago

All rights reserved. Published 2012.

Printed in the United States of America

21 20 19 18 17 16 15 14 13 12   1 2 3 4 5

ISBN- 13: 978-0-226-02832-3 (cloth)

ISBN- 13: 978-0-226-02835-4 (e- book)

ISBN- 10: 0-226-02832-1 (cloth)

ISBN- 10: 0-226-02835-6 (e- book)

CIP data to come

o This paper meets the requirements of ANSI/ NISO Z39.48– 1992 

(Permanence of Paper).

Uncorrected proofs for review only



To Marisa

Uncorrected proofs for review only



Uncorrected proofs for review only



List of Illustrations / 000

Acknowledgments / 000

I N T R O D U C T I O N / 000

Misguided Property Titling and Business Formalization Policies / 000

How Public Registries Reduce the Transaction Costs of Impersonal Trade / 000

Organization of the Book / 000

Methodology and Exposition: Approach, Assumptions, and Caveats / 000

O N E / The Role of Verifi able Contract Publicity in Impersonal Trade / 000

Impersonal Exchange Requires Rights on Assets, Not Merely on Persons / 000

What Do Rights on Assets Mean? Difference between Rights on 

Assets and Rights on Persons / 000

Differences between the Economic and Legal Views on Enforcement—

Or Why Economics Chose to Ignore Legal Property / 000

Specialization and Transactions Require Multiple Rights on Each Asset, 

Hindering Impersonal Trade / 000

Generalizing the Analysis / 000

Prevalence and Varying Contractual Diffi culty of Sequential Exchange / 000

Information Problem of Sequential Exchange and Solving It by 

Selective Application of Property and Contract Rules / 000

Conclusion and Next Steps / 000

T WO / Institutions for Facilitating Property Transactions / 000

Private Titling: Privacy of Claims as the Starting Point / 000

Publicity of Claims / 000

C O N T E N T S

Uncorrected proofs for review only



Registration of Rights / 000

Land Titling Systems Compared: Promise and Reality / 000

Organizational Requirements: Registries’ Monopoly as a 

Safeguard of Their Independence / 000

T H R E E  / Institutions for Facilitating Business Transactions / 000

Prevalence of “Contract Rules” in Business Exchange / 000

Requirements for Applying Contract Rules: The Rationale of Formal Publicity / 000

Diffi culties Involved in Organizing Company Registries: Independence 

and Collective Action / 000

Lessons from Four Historical Cases / 000

Registration and the Theory of the Firm / 000

F O U R / Strategic Issues for Creating Contractual Registries / 000

Understanding Confl ict between Local and Wider Legal Orders / 000

Following a Logical Sequence of Reform / 000

Identifying the Key Attributes and Users of Registry Services / 000

Evidence on the Effects of Property Titling / 000

Evidence on the Effects of Business Formalization / 000

F I V E  / The Choice of Title and Registration Systems / 000

Private versus Public Titling / 000

Voluntary versus Universal Titling / 000

Recordation of Deeds versus Registration of Rights / 000

Choice of Business Formalization System / 000

S I X  / Conveyancing and Documentary Formalization / 000

The Palliative Nature of Documentary Formalization / 000

Role of Conveyancers in Each Titling System / 000

Market- Driven Changes in the Conveyancing Industry / 000

Regulation of Conveyancing Services in the Twenty- First Century / 000

Role of Title and Credit Insurance / 000

S E V E N / Organizational Challenges / 000

Producing Useful Information for Decisions on Formalization Systems / 000

Integrating Contractual and Administrative Registries / 000

Exploiting Technical Change / 000

Structuring Incentives for Effective Public Registries / 000

Reconsidering Self- Interest / 000

Uncorrected proofs for review only



C O N C L U D I N G  R E M A R K S  / 000

Recapitulation / 000

Challenge of Public Registries / 000

Notes / 000

References / 000

Index / 000

Uncorrected proofs for review only



Uncorrected proofs for review only



F I G U R E S

I.1. Types of formalization / 000

1.1. Timeline of generic sequential exchanges with two transactions and three parties / 
000

1.2. Timeline of a sample of typical sequential exchanges in business / 000

1.3. Timeline of a sample of typical sequential exchanges in real property / 000

1.4. Role of verifi able contract publicity in sequential exchange / 000

2.1. Comparison of privacy, recordation of deeds, and registration of rights / 000

5.1. Titling options (I): Choosing between private and public titling to maximize social 
value of land / 000

5.2. Possible economies of scale in formalization processes / 000

5.3. Titling options (II): Choosing between recordation and registration when 
registration incurs greater marginal costs / 000

5.4. Titling options (III): Choosing between recordation and registration when 
recordation incurs greater marginal costs / 000

TA B L E S

5.1. Performance indicators of eight developed titling systems / 000

5.2. Legal transaction costs in twenty European Union countries / 000

I L L U S T R AT I O N S

Uncorrected proofs for review only



Uncorrected proofs for review only



Several fortunate circumstances prompted me to write this book. The fi rst 
was the creation of the International Society for New Institutional Econom-
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presented at my presidential lecture at ISNIE. This was an early attempt to 
organize my thoughts on the application of theoretical insights to policy 
discussions in the area of contractual registries. Such theories had repeat-
edly benefi tted from interaction in the fi eld with what I consider to have 
been fl awed policies in institutional reform, promoted by international or-
ganizations that include the European Commission, the World Bank, and 
the Inter- American Development Bank. The project then started to crystal-
lize when I received a generous offer from the Mercatus Center at George 
Mason University and, in particular, Claire Morgan and Brian Hooks, to 
organize a Mercatus conference around the fi rst draft of the manuscript. The 
commitment this entailed spurred on my writing efforts. David Pervin and 
the anonymous reviewers at University of Chicago Press not only saw prom-
ise in the project at such an early stage but later on guided several rounds of 
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I N T R O D U C T I O N

Misguided Property Titling and Business Formalization Policies

Discussions on economic development have lately focused on the role of 
institutions in protecting property rights and reducing transaction costs. In 
particular, the idea has taken root that development would benefi t from 
facilitating access to legality. It is thought that, if those in possession of even 
small buildings and plots of land have good titles, they will enjoy better 
incentives to invest and can use these real assets as collateral for credit. Simi-
larly, if business entrepreneurs are able to “formalize” (for our purposes, 
publicly register) their fi rms easily, they will benefi t from operating them as 
legal entities. For instance, they will have access to the courts for enforcing 
contracts and settling disputes, and will also be able to obtain credit and 
invest more. Consequently, fi rms will grow faster and be more productive.

These simple ideas, inspired by the works of Ronald Coase, Douglass 
North, and Oliver Williamson, and reminiscent of widespread arguments 
in the most advanced economies of the nineteenth century, have motivated 
thousands of reform and aid programs in developing countries, where the 
state of legal institutions is often considered to be inadequate. Some authors 
have even held that providing better institutions would lead to greater de-
velopment. Similar ideas have also infl uenced reform policy in developed 
countries, where some of the institutions for registering property and busi-
nesses have become outdated or captured by private interests. Simplifying 
administrative procedures was expected to have considerable impact on eco-
nomic activity.

However, outcomes from these efforts in institutional building and re-
form have often been disappointing, failing to fulfi ll their promise of eco-
nomic growth and even that of improving the institutional environment. 
Common mistakes have often been committed, such as seeing registries’ 
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controls as mere entry barriers to legality, forgetting that they must be re-
liable to be socially useful. This has often led to reforms that emphasize 
quantity and speed, thereby sacrifi cing quality and making registries speedy 
but useless. Of course, registries, like any other institution, can be used to 
capture rents and deter competition. This possibility must be considered 
and avoided, but it only imposes one more policy and organizational con-
straint—it does not defi ne registries’ function and should not therefore be 
treated as their only design factor.

In other cases, the error comes from mixing up cause and consequence 
when assuming that informality is causing poverty instead of the other way 
around. This has led, for instance, to the building of universal land titling 
systems that spend huge amounts to little effect, as they usually miss key 
objectives, such as the use of land as collateral for credit. In fact, given that 
formalization incurs fi xed costs, informality may be appropriate for low- 
value assets and small, incipient fi rms. Registries are not silver bullets for 
development. Decision on the creation and coverage of registries must be 
guided by considerations of costs and benefi ts, which depend on the par-
ticular circumstances of each country.

How Public Registries Reduce the 
Transaction Costs of Impersonal Trade

I submit that these failures are rooted in a poor understanding of the role 
of registries and, consequently, of the demand for them and of their orga-
nizational requirements. I have written this book in the hope of correct-
ing this shortcoming. First, I develop a theory of contractual registries that 
explains their rationale as an essential part of the institutions that make 
truly impersonal trade feasible, the trade in which contractual performance 
depends on assets instead of persons. Second, I use this theory as a basis for 
analyzing the main policy questions posed by the creation and organization 
of registries.

Opportunities for economic development are greater when trade is 
impersonal instead of limited to known people. To be fully impersonal, 
contractual performance must be independent of parties’ characteristics, in-
cluding not only their reputation and wealth but also their legal authority to 
contract. Such fully impersonal trade therefore requires contractual enforce-
ment to be based on assets, which poses a confl ict between those holding 
and those acquiring property rights, between owners and buyers. (More pre-
cisely, between owners seen retrospectively as buyers and owners seen pro-
spectively as potential victims of future expropriation by, e.g., a fraudulent 
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seller.) In short, making contractual performance hinge on assets reduces 
transaction costs but may endanger the security of property. Overcoming 
this confl ict is the role of contractual registries, a crucial role, because both 
secure property and low transaction costs are necessary conditions for eco-
nomic development and would collide in the absence of registries.

This confl ict can be better identifi ed by considering legal remedies. 
Property rights are the foundation of economic incentives and prosperity. 
It therefore makes sense to enforce them strictly, so that in case of confl ict 
goods are always returned to their legal owners unless they had granted their 
consent—treating them as rights in rem (from the Latin word res, thing). 
But such strict enforcement would increase transaction costs by worsening 
the information asymmetry suffered by acquirers of all sorts of rights, who 
would always have to gather the consent of the legal owners. Strictly enforc-
ing property rights might therefore endanger trade. It would also endanger 
specialization, because specialization is often based on having agents act-
ing as owners’ representatives, and acquirers would have reasons to doubt 
the legal authority of sellers. Economic development therefore requires this 
confl ict between property enforcement and transaction costs to be over-
come, so that both owners and acquirers are protected. Owners’ property 
rights need to be protected to encourage investment, and the transaction 
costs faced by acquirers need to be lowered to encourage them to trade and 
thus improve the allocation and specialization of resources.

Achieving both goals is straightforward when the consequences of private 
contracts are easy to verify: all it requires are clear adjudication rules between 
owners and acquirers. This is what usually happens in commercial trade of 
movable goods, for which Western law has been able to effectively overcome 
the confl ict between property enforcement and transaction costs since the 
Middle Ages. Generally speaking, when one fi rm gives possession of mov-
able goods to another, the legal system understands that it authorizes the 
receiving fi rm to sell the goods. Third parties acquiring from a fi rm are there-
fore secure and do not need to worry about the authority of the seller. Own-
ers are protected because it is they who choose the seller. And they cannot 
renege from their decision because the transaction produces a verifi able con-
sequence: the transfer of possession.

Protecting third parties without damaging owners is harder when con-
tracts remain private. This is what happens in transactions such as mortgages 
or those involving companies, which lack verifi able consequences. History 
suggests that achieving both goals in these cases requires effective, indepen-
dent, public registration of property rights or private contracts. Only such 
reliable registers can ensure that owners of resources have publicized their 
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property rights (so that acquirers can fi nd out about them before contract-
ing) or have consented voluntarily to a weakening of their property rights 
with respect to innocent acquirers (so that owners cannot opportunistically 
renege from such consent). When purchasers of land and mortgage lenders 
rely for their contracts on the information fi led with the registry, developed 
legal systems protect their acquisitions even against unregistered legal own-
ers. A similar function is performed by company registries with respect to 
personal and corporate creditors, so that, for instance, if a company has 
remained unregistered this should not damage third parties. In both cases, 
these protections in fact eliminate the information disadvantage suffered by 
third parties and thus reduce transaction costs, making trade easier. Further-
more, well- functioning registries achieve these feats without damaging the 
property rights of landowners or shareholders.

The role of contractual registries can be more easily clarifi ed by consid-
ering that most economic transactions are interrelated sequentially. In the 
most simple sequence, with only two transactions, one or several “prin-
cipals”—such as owners, employers, shareholders, creditors, and the like—
voluntarily contract fi rst with one or several economic “agents”—possessors, 
employees, company directors, and managers—in an “originative” transac-
tion. Second, the agent then contracts “subsequent” transactions with third 
parties.

These sequential exchanges offer the benefi ts of specialization in the 
tasks of principals and agents—between landowners and farmers, employ-
ers and employees, shareholders and managers, and so on. But they also 
give rise to substantial transaction costs, because, when third parties con-
tract with the agent, they suffer information asymmetry regarding not only 
the material quality of the goods or services being transacted but also the 
legal effects of the previous originative contract. In particular, third parties 
are often unaware if they are dealing with a principal or an agent, or if the 
agent has suffi cient title or legal power to commit the principal. This consti-
tutes a grave impediment, especially for the impersonal transactions that are 
necessary to fully exploit the advantages of specialization.

Moreover, principals also face a serious commitment problem when try-
ing to avoid this asymmetry because their incentives change after the third 
party has entered the subsequent contract. Before contracting, principals 
have an interest in third parties being convinced that agents have proper 
authority, but, if the business turns out badly, principals will be inclined to 
deny such authority. This is why the typical dispute triggered by sequential 
transactions is one in which the principal tries to elude obligations assumed 
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by the agent in the principal’s name, whether the agent had legal authority 
or not.

Judges can adjudicate in such disputes in favor of the principal or the 
third party. I will refer to favoring the third party as enforcing “contract 
rules,” as opposed to the seemingly more natural “property rules” that favor 
the principal. The effects of these rules are clear.

Take the simple case in which an agent exceeds his legal powers when 
selling a good to an innocent third party (i.e., a good- faith party who is un-
informed about the matter in question). If judges apply the “property rule” 
that no one can transfer what he does not have, they rule to have the sold 
good returned to the “original owner,” and the innocent third party wins 
a mere claim against the agent. Owners will feel secure with respect to this 
contingency, because this outcome maximizes property enforcement, but it 
worsens the information asymmetry suffered by all potential third parties 
with respect to legal title.

Conversely, judges can apply an indemnity or “contract rule” so that the 
sold good stays with the third party and the principal only wins a claim 
against the agent. This will minimize information asymmetry for potential 
third parties but will also weaken property enforcement, making owners 
feel insecure. Enforcing contract rules thus obviates the information asym-
metry usually suffered by third parties and encourages them to trade. In 
so doing, contract rules transform the object of complex transactions into 
legal commodities that can be traded easily, thus extending the type of im-
personal transaction that characterizes modern markets. However, contract 
rules weaken the principals’ property rights, endangering investment and 
specialization in the tasks of principals and agents.

The choice of rule therefore involves a tricky confl ict between property 
enforcement and transaction costs.1 This confl ict puzzles some economists 
because the economic literature on property rights has been interested in 
problems such as violence, externalities, and the tragedy of the commons, 
which can be successfully analyzed using a simplifi ed view of property en-
forcement. In particular, these problems are independent of the legal rem-
edies that are made available to the rightholder in case of a dispute or, in 
particular, the type of protection—real or personal—the law gives to dif-
ferent entitlements.

These remedies are of two types: either the rightholder gets a real right, 
a right in rem, or a personal right, a right in personam—in legal terms these 
are called, respectively, property and contract rights. The enforceability and 
thus the value of these two types of right are often markedly different, be-
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cause, while rights in personam are only valid against specifi c persons, inter 
partes, rights in rem are valid against all individuals, erga omnes. The latter, 
therefore, provide the strongest possible enforcement: without the consent 
of the rightholder, the rights in rem remain unaffected. However, as already 
mentioned, this makes transactions more risky for acquirers, endangering 
impersonal exchange. Without the supporting institutions, which are the 
object of this book, enforcing rights in rem is incompatible with the mul-
tiplication of rights and frequent transactions needed for specializing and 
allocating resources. The function of registries is precisely to make rights in 
rem viable without increasing transaction costs.

To achieve this feat of overcoming the confl ict between in rem property 
enforcement and transaction costs, expanding the set of viable contractual 
opportunities without damaging property rights, the law applies property 
or contract rules depending on conditions that provide proper safeguards. 
In essence, for judges to apply property rules, which favor owners, owners 
must have publicized their claims or rights, which should protect acquir-
ers. That is, principals can opt for a property rule to make their rights safer, 
but, thanks to publicity, third parties suffer little information asymmetry. 
Conversely, for judges to apply contract rules, which favor acquirers, own-
ers must have granted their consent, which should protect them. That is, 
when principals choose a contract rule, third parties’ rights are safe, whereas 
principals’ rights are weaker. But this weakening of property is limited, 
since principals choose the agent whom they entrust with possession or 
appoint as their representative, this being the moment when they implicitly 
“choose” a contract rule.

Smooth operation of this conditional application of rules poses varying 
degrees of diffi culty for different transactions. The diffi culty is minor when 
the originative transaction inevitably produces verifi able facts, such as the 
physical possession of movable goods or the ordinary activity of an em-
ployee. For these cases, judges can base their decisions on this public infor-
mation, which is produced informally. What judges or legislatures have to 
do is to clearly defi ne effi cient contract rules to be applied. The diffi culty is 
greater when the originative transaction produces less verifi able facts, mak-
ing informal solutions harder to apply. Such informal solutions may even 
be impossible if the contract remains hidden and its consequences are not 
verifi able. Consider, for example, the diffi culties for clearly establishing by 
purely private contract the existence of a corporation, distinguishing the 
corporation’s assets from the personal assets of its shareholders.

In such contexts of harder verifi ability, defi ning contract rules is not 
enough because applying them requires information on originative con-
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tracts, which, in principle, are not always verifi able. To make them verifi able, 
it is necessary to enter and preserve at least some information on them in a 
public registry, which is costly to start up and operate, and must enjoy inde-
pendence and public access.

First, the costly nature of registries means that their existence is not 
always effi cient. Therefore, as often happens with institutions, they are sup-
portive of markets and may even be a necessary condition, at least of the 
most impersonal type of transaction. But they are not a suffi cient condi-
tion.2 Reformers have to be attentive to signals indicating whether demand 
really exists for new institutional development. Public intervention without 
such demand is wasteful and may even have negative consequences: if these 
attempted institutions fail, reforming them in the future will often be more 
diffi cult than starting from zero.

Second, to prevent interested manipulation, the registration process must 
be independent of all the parties involved, including parties to the origina-
tive contract. This requirement of independence makes registration wholly 
different from the documentary formalization performed by lawyers and 
conveyancers, which is mainly designed to safeguard the relation between 
parties to the same contract but lacks the public element required to have full 
in rem effects in the context of a sequence of contracts.

Third, the key features of the originative contract need to be made avail-
able to the public or at least to potential third parties, so that they know 
beforehand which rules are applicable to any subsequent contracts. In es-
sence, registration thus becomes the means to make the voluntary choice of 
market- enabling contract rules verifi able by courts and therefore to commit 
principals to their choices.

These three attributes of effi ciency, independence, and effective access 
summarize the organizational requirements of public registries. They are 
not automatic or easy to achieve—they must be consciously pursued. 
Furthermore, registries suffer from two structural weaknesses. First, because 
of their public nature, they are subject to all the limitations of public orga-
nizations. Second, because, by drastically reducing transaction costs, they 
also reduce the demand for providers of palliative services such as lawyers, 
notaries, and conveyancers, these professionals have an interest in imped-
ing the development of effective, independent public registries.

Organization of the Book

The book follows a logical theory- policy order, developing a theory of regis-
tries in the fi rst three chapters and applying it to policy oriented issues in the 
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last four substantive chapters. Thus, the fi rst chapter describes the analyti-
cal framework presenting a general theory of public contract formalization, 
which is then developed in the second and third chapters to explain, respec-
tively, how the different types of property and company registries perform 
their functions.

The remaining chapters mostly apply this framework to the key stra-
tegic, policy, regulatory, and organizational questions posed by property 
titling and business formalization institutions. Thus, chapter 4 ponders 
essential strategic issues, such as the confl ict between legal orders and the 
logical sequence to be followed in formalization reform. Chapter 5 consid-
ers the main design choices for registries, including how to consider the 
demand for formalization institutions, how to introduce them, and how to 
choose between different types of property and business registry. Chapter 
6 analyzes the nature of conveyancing services and their interactions with 
registries and outlines a proposal for regulating conveyancing and other 
complementary services. Lastly, chapter 7 deals with fi ve organizational 
issues with a more managerial content: the use of information and the de-
sign of information systems for sensible decision making in this area; the 
synergies and risks of integrating contractual and administrative formaliza-
tion; the challenges posed by technical changes in information technology; 
the need to apply strong incentives in the organization of public registries, 
seeing them as an organizational hybrid between private enterprise and 
public administration; and the importance of considering the self- interests 
of all participants and managing these by means of counterbalancing in-
centives. A brief closing section recapitulates the main arguments and con-
clusions.

Methodology and Exposition: 
Approach, Assumptions, and Caveats

The book develops the theory with the aim of understanding problems and 
enlightening policy. Its interdisciplinary approach relies on concepts and 
analytical tools from law, economics, and organization. This blend of theo-
retical perspectives should be productive, but is bound to create some mis-
understandings and to occasionally make some readers feel unhappy with 
different sections. To avoid these misunderstandings, especially regarding 
what this book is and is not about, readers will appreciate an explanation 
beforehand of the boundaries, assumptions, and methodology of the anal-
ysis, though most of these aspects will be revisited as and when necessary.
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Focus on General Rules and Institutional Support

Given the pragmatic purpose of the book, I have strived to portray an accu-
rate map of the institutional forest, often sacrifi cing attention to particular 
trees and hoping this does not distort the overall analysis and its conclu-
sions. I thus plead the sympathy and understanding of specialists, who may 
often feel that particular species of trees have not been adequately treated. 
This is particularly so in regard to the book’s focus on the cases and solu-
tions that are prevalent in the population of routine transactions instead 
of those most represented in the litigated sample. Intentionally, most ex-
ceptions will be treated lightly to focus on the general rules that support 
modern impersonal markets.

This focus on the prevalent cases and general rules departs from both 
legal scholarship and law and economics to the extent that these two disci-
plines often pay more attention to disputed judicial decisions than to the 
real contractual process.3 The same emphasis on judicial disputes some-
times leads analysts to base theories on pathologies instead of the prevalent 
solutions, framing general rules in terms of the exceptions or even taking 
the exceptional regimes as general rules. This selection bias might be behind 
the focus of the literature on, for instance, the theft of movable property 
and the presence of informed or bad faith third parties, or the marginal 
treatment given to standard commercial transactions when introducing the 
transfer of movables.4

Similarly, the literature also focuses on judicial decisions within oversim-
plifi ed institutions that do not modify the informational structure, while 
my focus lies on the institutional support: the main issue is how to provide 
judges with verifi able information on rightholders’ consent. Consequently, 
the book also departs from previous work by focusing on the role of institu-
tions in modifying the problem’s information structure instead of on how 
parties’ incentives and costs drive the local optimality of alternative rules.

Assumptions on the Existence of Property, the State, and the Judiciary

The book also differs from much of the literature on the institutions of prop-
erty rights in that for the most part it covers private property. It does not focus 
on the origins and foundations of property but on the institutions needed 
to make property compatible with modern impersonal markets. Most of the 
book thus assumes the existence of private individual property, which im-
plies at least a nonpredatory state plus an allocation of property rights to 
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individuals. Consequently, most of the analysis will be less useful for econo-
mies with dysfunctional or nonexistent states, for which the priority is to 
protect property from public expropriation and private violence. In this re-
spect, the book’s theme has more to do with private as opposed to public 
expropriation—it mainly deals with the risk that acquirers may lose their 
rights and therefore be reluctant to trade. Analysis of public expropriation 
plays a secondary role and focuses on how formalization institutions may 
be used by governments to damage private property. Most of the book also 
assumes that property is already allocated to individuals.

Focus on the Legal Concept of Property, Real or In Rem, Rights

My theory of contractual registries relies on basic concepts from property 
law and the economics of property rights. Both disciplines are complemen-
tary and indispensable to understand how property institutions work. But 
they hold different perspectives and emphasize different aspects. Further-
more, they use the same names to designate disparate concepts, mainly that 
of “property right” itself, which has a more precise meaning in law than in 
economics. This combined use of law and economics is therefore fruitful 
but poses conceptual and language diffi culties, which I should clarify from 
the start.

The analysis in the book relies extensively on a key legal distinction: that 
between what the law understands as property (real, in rem) and contract 
(personal, in personam) rights and, consequently, what I call property and 
contract rules. This may discourage readers tempted to skip legal distinc-
tions, especially economists accustomed to mixing up property and contract 
rights and calling both of them “property rights,” which is fi ne for some 
analyses but would cause considerable ambiguity here. Patience is advised, 
as the analysis of formalization institutions in general and registries, in par-
ticular, needs to rely on this distinction to be useful. For a start, observe 
that the value of property and trade hinges on enforcement and that this 
distinction—being given a right in rem or in personam, a right on things or a 
right against some person—usually makes a total difference in enforcement 
and, therefore, value. When the thing is a parcel of land, the difference often 
ranges from full value for the party being adjudicated the land to zero value 
for the party being given a claim to be indemnifi ed by an insolvent person; 
similar differences arise in business and corporate contexts, where a paral-
lel distinction is often made, framed in more general terms, not in terms 
of rights but in terms of legal priority. This enforcement advantage is valu-
able so legal systems rely heavily on it. However, enforcing rights as rights 
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in rem—in general, granting priority to current rightholders—endangers 
trade because their potential adverse enforcement places aspiring acquirers 
of rights at an informational disadvantage and subjects them to the risk of 
purchasing less than they paid for. Registries are costly but they allow the 
law to overcome this confl ict. They exist to make in rem property rights pos-
sible without endangering trade, providing the basis for truly impersonal 
trade. The distinction between rights in rem and rights in personam therefore 
lies at the very core of the role of registries, which is essential to my inquiry.

Conventions of Terminology and Exposition

The subject of the book also makes it necessary to use a few polysemous 
words: mainly, the words “title,” “registration,” “formalization,” and “con-
veyancing.” I try to use these words univocally except for cases where the 
meaning can easily be inferred from the context. For instance, “title” may re-
fer to a legal right or to the evidence of it, often a deed (a written and signed 
document). Similarly, “registration” is often used to refer to any lodgment 
of documents and to their subsequent fi ling in a public registry or to the fi l-
ing in a specifi c type of register that fi rst checks the legality of the intended 
transaction. Ambiguity may arise because of the different types of registry 
and their different legal effects. For instance, within property titling, the 
registry may simply establish the date of lodgment and store the documents 
(in what is then better called “recording” or “recordation” of documents or 
deeds). Alternatively, it may also check the transaction and fi le only those 
that do not collide with any other right in what will here be called a “register 
of rights.” Occasionally, when the context resolves the ambiguity, just “re-
cordation” and “registration” are used to refer to each of them.

Likewise, the term “formalization” often describes three types of distinc-
tive process: (1) giving private contracts a certain form, which may include 
a written document and the presence of witnesses and lawyers; (2) fi ling 
them in a contractual registry with public access but with the function of 
facilitating private contracting; and, mainly in the business area, (3) per-
forming certain administrative procedures, such as enrolling a fi rm in a tax 
registry, with a more public function (see fi gure I.1). The book focuses on 
the second process, that of contractual registration (or, simply, “registra-
tion”), for which use of a “public” qualifi er would be ambiguous: even if 
registration relies on publicity as a means, its goals are essentially private. 
To avoid confusion, I will identify these three processes by adding objective 
qualifi ers, referring respectively to “documentary formalization,” “contrac-
tual registration,” and “administrative formalization.”
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I also rely on a broad concept of “agency,” closer to the economic than 
the legal concept, to draw up a general theory of contractual registries that 
can encompass both property and company registries. This use of agency 
language for describing property cases may puzzle readers familiar with the 
legal concept of agency. However, it seems a low price to pay in order to 
reveal the commonality of the business and property transacting problems.

Naming concepts is further complicated because of the wide scope and 
interdisciplinary nature of the book. The book’s coverage of business and 
property transactions poses semantic diffi culties because each of these two 
areas tends to use its own words to refer to functionally similar concepts, 
starting with the use of “business formalization” and “property titling” to 
name the institutional solutions applied in each of these areas. Moreover, 
the different disciplines used in the analysis refer to similar concepts with 
different words. For instance, the term “business formalization” is com-
monly used in development circles to refer to what in law is often named 
“business” or “company registration,” but often also includes administra-
tive formalization.

Lastly, the word “conveyancing,” which often refers to the whole process 
of transferring land, will be narrowly used in the book as the private services 
provided usually by legal professionals to help parties in the transfer and 
mortgage of real property. Most often, “conveyancers” will be used to refer 
to such professionals, including not only lawyers, solicitors, and notaries, 
but also licensed conveyancers and land brokers.

Figure I.1. Types of formalization
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Some other conventions adopted in the book stem from its intention 
to reach a diverse audience. For instance, to avoid causing confusion and 
at the risk of redundancy, key specialized terms will be repeatedly clarifi ed. 
In addition to explaining them in the text, footnotes explain any remaining 
ambiguities. Moreover, in cases where doubts might persist, two consecu-
tive labels are often used, sacrifi cing grace to clarity (e.g., as in “property in 
rem rights”). Some other conventions are made for the sake of simplicity. 
Thus, whenever possible, more concrete terms such as “registration” or “reg-
istries” will be preferred to terms such as “formalization.” A distinction is 
also made between “registry”—to refer to the registration offi ce and institu-
tion—and “register”—the latter referring to the registered information. Also 
for simplicity, the text often talks about owners and ownership even though 
the analysis is more generally applicable and refers to all types of righthold-
ers and property rights. Lastly, given the broad coverage of the book, its 
chapters aim to be relatively self- contained. This may occasionally annoy 
comprehensive readers, who are kindly requested to skip and forgive these 
repetitions.

Degree of Technical Detail

The book aims to clarify real problems, so some minor aspects, including 
elegance and uniformity of rigor and style, have occasionally been sacri-
fi ced. In particular, to be effective the analysis needs to go into technical 
details and rely on other disciplines in addition to economics. For example, 
chapters 2 and 3 analyze how the different institutional machineries work. 
They solve an economic problem, analyzed in chapter 1, but in both cases 
the analysis also relies on law and organization theory. In a sense, their 
perspective is closer to a sort of “institutional engineering,” whereas chapter 
4 and especially chapter 5 look more economic because they analyze the 
costs and benefi ts of the main design choices. Chapter 6 will again look too 
technical to economists. However, without a technical understanding of the 
functions played by registries and conveyancers, the discussion of alterna-
tive possibilities of design and regulation (e.g., how to deal with electronic 
technologies) would not advance.

Choice of Historical and Current Casuistic Evidence

In general, I focus on historical evidence about European instead of Amer-
ican institutions because the problems faced today by those creating institu-
tions in many developing countries are similar to those faced when the lib-
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eral state was designed in Europe. For example, in the area of real property, 
the disentailment processes that occupied European elites for several centu-
ries posed similar diffi culties to those posed today by customary land rights 
in developing countries. American settlers, on the other hand, were lucky 
to fi nd weak preexisting institutions or none at all. For this reason, lessons 
learned in the creation of institutions in the United States are hardly ap-
plicable to countries with old but strong institutions, comparable to those 
found in Europe at the end of the ancien régime.
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People prosper when investors feel secure and are therefore willing to invest 
in productive activities. But they prosper even more if they can trade beyond 
their personal circles of known people, as producers invest and specialize 
more when they can sell their production in a larger market.1 Good institu-
tions facilitate these two key factors for development, as they not only make 
investors feel secure in their investments but also enable everybody to trade 
impersonally,2 thus creating wealth. Most of this book focuses on a subset 
of these institutions: those for contract registration, which makes it pos-
sible to ground contract enforcement directly on assets, in such a way that 
transacting parties need no personal information about each other and can 
therefore trade impersonally.

Impersonal Exchange Requires Rights on Assets, 
Not Merely on Persons

Reaching specialization advantages requires transferring all sorts of rights to 
the most productive user. It therefore requires exhausting the opportunities 
for exchange. Unfortunately, profi table exchange opportunities may be lost 
because potential parties do not trust each other.

To avoid distrust, parties display plenty of ingenuity to bond their own future 
behavior with a variety of safeguards and to learn more about their prospective 
contractual partners. When parties know each other well, they suffer less in-
formation asymmetry about the value of each other’s promises; thus, confl icts 
are less likely. Moreover, they also know which safeguards will be activated if 
a confl ict eventually arises. This knowledge facilitates economic exchange, but 
only of a personal nature, so parties need to develop safeguards, such as their 

O N E

The Role of Verifi able Contract Publicity 
in Impersonal Trade
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reputation, and know each other’s characteristics, including their solvency. In 
brief, they need local knowledge.

This personal nature of exchange is a more or less continuous attribute, 
derived from the more or less personal nature of the safeguards used to 
enforce contractual performance. In turn, the nature of these safeguards af-
fects the amount of personal information that parties need to gather before 
committing themselves to the exchange. Going from the most to the least 
personal (and omitting individual moral traits3), the starting points are ex-
pectations of future trade and market- observable reputation, then systems 
for indirect liability (including the use of assurance intermediaries and 
community responsibility), and, lastly, impartial judicial enforcement of 
contractual agreements.

First, most trade between parties who know each other is fully personal 
as it relies on their mutual knowledge and expectations of their future trade. 
Likewise, much of the trade with strangers also requires gathering informa-
tion to know what performance assurances—for instance, their track record 
and reputation—they offer. So it, too, is mainly personal.

Second, trade also remains personal when performance assurances are 
not produced by the parties themselves but by assurance intermediaries, 
such as fi nancial institutions, credit bureaus, credit and title insurers, rat-
ing agencies, auditors, and so on. In such cases, trade remains personal to 
the extent that it is based on the reputation of the intermediaries and their 
knowledge of their clients. Similarly, trade is also personal under community 
responsibility systems, when all members of a group (e.g., all merchants of 
a particular city in late medieval times) are liable for the behavior and con-
tractual obligations of each of the group’s members.4 Such a system allows 
strangers to trade with group members, but they do so based on limited 
personal information, just enough for them to unambiguously know which 
individuals are members of which groups and which groups are dependable. 
Moreover, such a system also requires monitoring individuals’ characteristics 
within each group. Both assurance intermediaries and community responsi-
bility therefore make transactions more impersonal but still retain important 
personal attributes.

Lastly, trade is often considered to be impersonal when it relies on in-
dependent judges.5 But this reliance only reduces the amount of personal 
information required for transacting, as parties still need to ascertain at 
least how solvent their obliged counterparties are. Even with perfect judges, 
creditors must worry about how likely it is for their debtors to become judg-
ment proof—that is, even after a court order states their debts, their credi-
tors still cannot collect any money. Insolvency carries little stigma today but 
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even in old times, when insolvent debtors ended up in prison, jailing them 
must have provided little joy to their creditors. As before, therefore, judicial 
enforcement still depends on personal attributes, and judicially supported 
trade still remains substantially personal in nature.

To the extent that personal attributes are present in all these cases, par-
ties must spend resources on developing personal safeguards and produc-
ing knowledge about them. Also, to the extent that such safeguards remain 
weak, contractual enforcement is unreliable, prone to confl ict and thus 
costly. Lastly, where there is a risk of contractual default, parties withdraw 
and waste trade opportunities. Therefore, relying on personal exchange 
precludes profi table exchanges between unknown parties and limits spe-
cialization opportunities and effi cient reallocation of resources, reducing 
economic growth.

To expand the scope of transactions and fully exploit the benefi ts of com-
parative advantage, parties must be able to trade without any knowledge of 
personal characteristics. This requires making contractual performance in-
dependent of such characteristics, a feat that can only be achieved by grant-
ing acquirers rights directly against the acquired assets instead of against the 
sellers, that is, rights in rem (from the Latin res, thing) instead of in personam. 
However, providing this in rem protection to acquirers would endanger the 
rights of owners, who might be left holding mere claims against persons, 
rights in personam (e.g., against a fraudulent seller). Take the example of a 
simple asset sale when the seller is not the owner. The acquirer is better off 
if she is granted a right in rem against the asset itself, so that, for instance, 
possible defects as to the relationship between owner and seller do not af-
fect her purchase. In contrast, were she given a right in personam, such defects 
might require her to return the asset to its owner, leaving her with a mere 
claim against the seller. Obviously, the opposite is true for owners.

In sum, legal systems face a hard choice, as rights on assets are needed 
for both the security of owners and impersonal exchange. But these two 
goals confl ict because they entail protecting, respectively, current owners 
and acquirers, leaving the other party unprotected. And the choice is not 
made easier by the fact that today’s owners are yesterday’s acquirers: even 
though they share a common interest in abstract terms, their interests clash 
in any specifi c confl ict. Protecting the interests of both owners and acquirers 
requires institutions and, in particular, contractual registries. For instance, if 
judges grant assets to those registered as owners in a public register, acquir-
ers can avoid their information asymmetry by simply checking the register.

Before explaining in more detail the rationale behind contractual regis-
tries, I will examine in the next two sections what it means to defi ne rights 
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directly on assets instead of on persons, the comparative advantages of both 
enforcement strategies, and how they are handled by the two disciplines 
called on to support the analysis: the economics of property rights and 
property law.

The reason why I focus on the asset- versus- personal dichotomy is be-
cause it is key for contractual registries. But, of course, given that assets are 
not physically homogenous, eliminating personal elements does not ex-
haust the possibilities of commoditization that make trade easier. Establish-
ing standard physical measures of assets greatly facilitates exchange—as, for 
example, when developing production standards useful in subcontracting 
manufacturing tasks (Arruñada and Vázquez 2006) or when demarcating 
land using a uniform grid (Libecap and Lueck 2011a and 2011b). In contrast, 
removing personal elements and defi ning rights on assets comes close to 
commoditizing the key legal, instead of physical, attributes.6

What Do Rights on Assets Mean? The Difference between 
Rights on Assets and Rights on Persons

A right in rem is more valuable than a corresponding right in personam even 
when both allocate to the holder the same set of asset uses—that is, the 
same decision rights about what to do with the asset—because rights in rem 
are easier to enforce.7 It will be useful to examine several examples illustrat-
ing this enforcement advantage.

Imagine, fi rst, a lease of real estate, which in many jurisdictions may 
be structured either in personam or in rem, as either a contract or a property 
right.8 Imagine also that both defi ne and allocate the same uses for the asset, 
including its possession.9 However, if the lease is a property right, which is 
generally the default rule in the United States, the lessee keeps the right of 
occupation unless she consents to leave. It is then the land buyer who will 
have a claim for compensation against the seller if the sale was made free of 
leases. From the viewpoint of the lessee, the buyer simply replaces the seller 
without any change to the lease, which is said to “run with the land” from 
the seller to the buyer, surviving intact after the sale. Conversely, if the lease 
is a contract right, as in Roman law, the lessee loses the right of occupation 
when the leased land is sold during the life of the lease, following the prin-
ciple of emptio tollit locatum or “sale breaks hire.” Instead, the lessee gains a 
right to be compensated by the lessor.

The same happens when using property to guarantee the owners’ debts. 
For example, a landowner may use her land as collateral for a loan by grant-
ing a mortgage to the lender. Alternatively, she may contract an unsecured 
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personal loan. In both cases, the creditor has a right to be paid from the 
land, conditional on the borrower’s default. However, the mortgage lender 
keeps the same claim on the land even after the debtor sells it or contracts a 
second mortgage on it. By contrast, when a landowner borrows personally, 
the land is also safeguarding the transaction but much more weakly, as the 
lender is granted only conditional in personam rights on the borrower’s as-
sets. Therefore, when the debtor defaults on such a personal loan, the lender 
is allowed to trigger the seizure and sale of debtors’ property in order to be 
paid, but only if such property has not been legally transferred to an inno-
cent third party before the debtor’s default. The personal creditors’ claims 
do not run with the land.

Finally, a last but no less important example is ownership itself, which, 
even if held by the same person, is distinct from the right to use and enjoy 
the asset (usufruct in civil law) and from control of the asset (broadly equiv-
alent to legal possession). Therefore, were someone purporting to be the 
owner to sell the land in a fraudulent sale, the true legal owner would recover 
it, and the buyer would thus get only a personal claim against the fraudulent 
seller. In fact, ownership is so much the ultimate in rem right that talk of the 
in personam owner seems awkward. However, it is in personam ownership that 
a claimant holds when a judge fi nds (or would fi nd if asked to decide) that 
an alternative claimant is really the legal owner; thus, this alternative claim-
ant is (or would be) given ownership of the land, the in rem right on it.

As shown in these examples, property in rem rights enjoy decisive enforce-
ment advantages, as they defi ne more direct relations with regard to things. 
They are thus claimable against the thing itself and therefore oblige all per-
sons, erga omnes. This universal obligation means that, in the examples, the 
new owner who has purchased the land—whoever she is—must respect 
the in rem lease and the mortgage: in particular, the lessee’s possession and 
the mortgagee’s right to foreclose if the debtor defaults. And when she buys 
from a nonowner, she gets only a claim against the seller, without touch-
ing the owner’s right on the land. This is why property rights run with the 
land—they survive unaltered through all kinds of transactions and transfor-
mations dealing with other rights on the same land or on a neighboring par-
cel. Enforcement of a property right in rem is independent of who holds this 
and all other rights on the same land, including ownership, because “rights 
and duties in rem do not refer to persons . . . in the sense that nothing to do 
with any particular individual’s personality is involved in the normative guid-
ance they offer” (Penner 1997, 26, emphases in the original).

A consequence of particular importance for specialization and thus for 
the functioning of the economy is that in rem owners do not suffer the pos-
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sible moral hazard of their agents. For instance, when the owner cedes pos-
session, she does not risk losing the asset if the agent poses as owner and 
sells it to a third party. In rem rights may certainly weaken enforcement in 
one dimension: all current owners have been acquirers and they can lose 
the asset against potential claimants with a better legal title. But this risk is 
delimited, being a risk from the past, and also diminishes with the lapse of 
time, due to the operation of rules that automatically purge titles, such as 
adverse possession and the statute of limitations.

In contrast, mere contract rights defi ne obligations between the contract-
ing parties and thus are enforceable only against these specifi c persons, inter 
partes. Moreover, persons last less and move more than durable assets, and 
their reliability suffers from all kinds of additional risks. In terms of the 
examples, if the lease were contractual, the lessee would have to attain an 
indemnity from the lessor, who might well have disappeared or be insol-
vent. The same might easily happen with insolvent debtors and fraudulent 
sellers.

Consequently, contract, in personam, rights provide little security and 
their value depends on who the obliged persons are and how they will be-
have. Information on these specifi c persons is thus necessary to alleviate the 
information asymmetries potentially causing adverse selection and moral 
hazard. Furthermore, the performance of contract rights remains condi-
tioned on all these personal elements even if it ends up being materialized 
in uses of the asset—for example, an in personam land lease materializes in 
the same use of the land as an in rem lease, but with lower enforceability. 
This personal mediation in accessing assets compares badly in terms of en-
forceability with in rem rights, whose asset uses are enforced independently 
of any personal condition. So rights in rem are intrinsically different and 
more valuable than the mere addition of a corresponding set of rights in 
personam defi ning the same uses (Merrill and Smith 2001b, 786– 87).

Rights in rem enjoy this enforcement advantage because they can be 
damaged only with the consent of their rightholder. This ensures enforce-
ment but is costly when multiple, potentially confl icting rights are held in 
the same asset. In particular, potential acquirers of rights suffer additional 
uncertainty because, if they are sold more than the seller holds, adverse in 
rem rights will survive their acquisition. Such potential adverse rights are 
all those that confl ict with the intended transaction. In our previous ex-
amples, they are the rights held by the lessee and the mortgagee when the 
land is sold purportedly free of in rem leases and mortgages. In the case of a 
fraudulent sale, the adverse right is the ownership held by the legal owner. 
In all these cases, if rightholders have not consented to the transaction, their 
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rights survive intact, and the acquirer gets a claim against the grantor for the 
unfulfi lled difference (which is all she gets in a fraudulent sale).

From this perspective, parties and institutions have to manage a tricky 
interaction between enforcement and transaction costs, between in rem 
property rights and the transaction costs they cause. Rights in personam offer 
less enforcement but are easier to contract over, given that they only affect 
the transactors. In contrast, rights in rem offer stronger enforcement but are 
harder to contract over, given that they affect and therefore require the con-
sent of everybody.10 Moreover, the difference is important because the value 
of a given use right enforced in rem is greater than the same use right en-
forced in personam. Individuals may even be judgment proof, which would 
make in personam rights unenforceable. Different legal systems provide par-
ties with ways to contract in rem rights more or less easily, so that parties 
can benefi t from their enhanced enforceability. Otherwise, they have to rely 
on mere personal rights. There are, therefore, two distinct tradeoffs at the 
social and individual levels. First, society must decide how much to spend 
on institutions that ease in rem contracting, such as, for instance, contractual 
registries to make mortgages public. Second, given these institutions, parties 
must then decide how much to spend on transaction costs (e.g., examining 
the register) so that they transfer in rem rights or, in continuous terms, rights 
with a greater in rem content and thus enhanced enforcement.

This interaction between in rem enforcement and transaction costs, 
which lies at the core of property law, fi ts poorly in the economic analysis 
of property rights, which, when considering property enforcement, tends to 
disregard what may well be its essential element: the legal remedies avail-
able to owners. For economists, enforcement is often a matter of precisely 
defi ning the scope and allocation of rights, two aspects that should gener-
ally reduce the costs of transacting—that is, greater precision should reduce 
transaction costs. My next step is to clarify this divide between econom-
ics and property law which, far from being merely semantic, reveals their 
widely different but complementary perspectives.

Differences between the Economic 
and Legal Views on Enforcement—

Or Why Economics Chose to Ignore Legal Property

Everybody agrees that security of property is essential for development. All 
owners want their rights to be universally respected. If they do not feel se-
cure, if their rights are weak, they will be unwilling to invest, and this will 
hinder economic growth. However, property security has many dimensions, 
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of two major types, public and private, attached to what can be seen, respec-
tively, as political and market failures.11

Economics has mainly focused on the public aspects. First, as empha-
sized by North and coauthors, a well- organized polity will preclude vio-
lence and confi scation, and subject owners’ expropriation to strict condi-
tions, including proper compensation.12 Second, as analyzed by many 
works infl uenced by Coase (1960), the law and, to a large extent, govern-
ment and politics set the initial allocation of rights, which enables parties 
to freely transact in the market and thus reach a more effi cient allocation of 
resources. Many of these economic analyses focus on how political failures 
lead to bad institutions. Their central concern is that property may be en-
dangered by political failure because most governments not only prove un-
able to allocate property rights clearly and to preclude violence and defend 
private rights against private encroachment but are also prone to confi scat-
ing their citizens’ property.13

Property law, instead, focuses on private aspects.14 In particular, it is 
mainly concerned with the fact that property can also be endangered by 
market failure, when individuals misuse transactions to grab the property 
of others. This may happen because owners acquire their property from 
someone else and will, at some point and especially in a modern economy, 
transfer it to others. But transfers pose risks to both owners and acquirers, 
so that owners will fear being dispossessed of their rights and acquirers will 
fear being cheated on their purchase. To prevent their mutual fears and en-
courage them to invest and trade, even impersonally, a market economy re-
quires institutions providing more than an initial allocation of rights—they 
must also provide effective in rem enforcement and, as a consequence, what 
in the Coasean setup can be labeled as “recurrent allocations of rights.”

However, little attention has been paid by the economic analysis of prop-
erty rights to in rem enforcement and the need for these reallocations in the 
context of frequent market transactions. The primary reason is that this eco-
nomic literature, much of which “remains ignorant of property law” (Lueck 
and Miceli 2007, 187), by omitting the distinction between rights in rem and 
rights in personam, that is, between what the law calls, respectively, property 
rights and contract rights,15 is in fact dealing only with rights in personam.

This omission makes sense in these economic analyses because they 
focus on the emergence of property and the analysis of externalities. Their 
main issues have been the transition from regimes of open access and com-
mon property to private property and the requirements for bargaining 
around externalities, disregarding the more mundane but no less important 

Uncorrected proofs for review only



The Role of Contractual Publicity in Impersonal Trade / 23

problem of routine transactions on ordinary private property.16 For these 
objectives, it makes sense, following Coase (1960), to see property as a mere 
bundle of use rights and to consider that these are strong if well defi ned, if 
their content is precisely delineated, and if they are clearly allocated to indi-
viduals. This amounts to treating rights on assets as valid only against spe-
cifi c persons, in personam. In other words, no distinction is made between 
the strength of the right and the size of the set of parties it can be enforced 
against, disregarding that a crucial element of a right’s strength is that it can 
be enforced against all persons. Instead, enforcement tends to be equated 
to effective judicial decisions and police actions, ignoring that many in-
dividuals are judgment proof. Therefore, remedies remain undefi ned in a 
key dimension. Although the question of the proper level of indemnity in 
different situations is carefully analyzed, little attention is paid to the more 
basic problem of having the obliged person pay it.

In contrast, property law focuses on standard transactions on private 
property and emphasizes remedies as the key dimension of enforcement. 
Consequently, it tackles this basic problem head on, by obviating persons 
and establishing rights directly on assets, in rem. These are strong rights be-
cause the consent of the rightholder is required to affect them, establishing 
the strongest link possible between holders and assets.

This enforcement by consent provides a conceptual link with the Coa-
sean contractarian framework because all relevant consents must be granted 
to acquire rights in rem, and this involves two consequences for the contrac-
tual process and its support institutions. First, as acquirers are interested in 
acquiring in rem, they try to gather all pertinent consents, and institutions 
are structured to make such gathering possible. Contracting then becomes 
a two- step process: a fi rst, personal step, in which the parties to the contract 
agree on the intended transaction; and a second, real step, in which hold-
ers of in rem claims confl icting with the intended transaction grant their 
consent. For instance, the buyer of a house does not only contract with the 
seller; if both parties want to transfer the house free of an existing in rem 
lease, they must fi rst obtain the consent of the lessee.

Second, the acquirer might still be unsecure about the universality of 
the gathered consents. Reducing this remaining uncertainty requires insti-
tutional solutions that, in essence, publicly reallocate rights in rem. The ac-
quirer will be especially worried about the possible existence of any adverse 
abstract rights, such as mortgages, that might remain hidden. Furthermore, 
ownership itself is also abstract and may cause the greatest loss. Therefore, 
the acquirer will be especially queasy about the identity and authority of 
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the seller because, in the worst case, she would be getting nothing in rem but 
only a mere claim on the seller, and the value of such an in personam claim 
will often be zero. Understandably, this remaining uncertainty has driven 
the provision of institutional solutions. A common strategy, often used 
for mortgages, consists of requiring that, to be enforced in rem, rights be 
made public in a registry. This obviously facilitates more thorough gather-
ing of consents. Alternatively, either registers with a quasi- judicial function 
or judges themselves are called on to explicitly establish this allocation of 
in rem rights. In any case, when in rem rights are involved, initial alloca-
tion of rights is not enough and there will be implicit or explicit recurrent 
allo cations.

In short, given that in rem rights oblige everybody, acquisition of in rem 
rights cannot be achieved by purely private contracting between parties 
but must include a public intervention to reallocate rights. (Alternatively, 
it could be said that rights in rem can be acquired privately but commit in 
rem only the parties to the transaction. However, this makes little sense con-
sidering that the essence of in rem enforcement lies in the universal duties 
it creates.)

Lastly, it is worth mentioning that the focus of property law on assets, on 
in rem remedies, makes this branch of law the main institutional foundation 
for impersonal exchange, given that only such remedies make truly imper-
sonal exchange possible. This link between impersonal exchange and rights 
in rem comes naturally to property law (e.g., in Penner 1997). In contrast, 
conventional economic analysis of (in personam) “property rights” inspires 
a distorted view of the division of labor between property and contract law, 
in which property law is seen as serving merely to allocate resources and 
contract law to handle transactions. For example, a survey of the economic 
analysis of contract law asserted that

while the law of property determines the confi guration of entitlements that 

form the basis of production and exchange, and the law of torts protects those 

entitlements from involuntary encroachment and expropriation, it is contract 

law that sets the rules for exchanging individual claims to entitlements and, 

thus, determines the extent to which society is able to enjoy the gains from 

trade. (Hermalin, Katz, and Craswell 2007, 7)

This view is valid only with respect to part of the economic analysis of 
property rights, that which focuses on the initial allocation of rights, paying 
little attention to transaction and enforcement diffi culties. It holds no water 
with respect to the functions of both branches of law.
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Specialization and Transactions Require Multiple Rights 
on Each Asset, Hindering Impersonal Trade

As the previous examples show, diffi culties arise from the presence of mul-
tiple rights (in the examples, leasehold, mortgage, and ownership) on the 
same asset. If only one right were held on each asset, in rem enforcement 
would be easy to provide without increasing transaction costs. Governments 
and judges would only have to guarantee the peaceful possession of assets, 
preventing individuals from being deprived of them against their will by 
violence or fraud. But in that case actual possession—direct, physical, and 
intentional control—would be the only possible right on assets, precluding 
multiple and abstract rights, as well as impeding even the most simple types 
of specialization.17

Understandably, multiple rights are instead pervasive, as the drive for 
specialization leads parties to voluntarily defi ne multiple rights on the 
same assets. This process includes all arrangements separating ownership 
and control, which pursue specialization advantages by defi ning rights on 
particular uses or for limited periods of time. They span from the simplest 
landlord- tenant contract in real estate, in which owners usually cede all 
the uses of the land, to sophisticated structures of corporate governance, in 
which millions of shareholders jointly and indirectly own assets controlled 
by a team of professional managers.18 Moreover, multiple rights are also cre-
ated as an often involuntary consequence of defective transactions: for in-
stance, when a seller sells more than she owns, confl icting in rem claims will 
exist on the same asset. Before the confl ict is resolved and to the extent that 
such claims may win in court, the asset is subject to multiple and colliding 
rights in rem (even of the same nature as, for instance, in cases of disputed 
ownership).

Whatever the voluntary or involuntary origin of multiple rights, the in-
formation asymmetry suffered by acquirers is made worse by the very multi-
plicity of rights when they might be enforced in rem. For a start, the indi-
viduals using the asset are in possession of it and can therefore easily pose 
as owners. This means, for instance, that purchasers are never fully sure that 
they are dealing with an owner, as they cannot infer ownership from pos-
session; therefore, even true legal owners face diffi culties when trying to sell 
directly, and transaction costs are present in all transactions, both with and 
without selling agents: all transactions are de facto multilateral. Similarly, 
sellers can hide from prospective acquirers the existence of in rem rights 
that confl ict with the rights they are purporting to sell. Also, in this case, as 
acquirers are uncertain, the shadow of possible burdens will hang even over 
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unburdened assets. And, in general, the more in rem rights there are, the 
greater the possibility of cheating and confl ict.19

The risk is especially acute and hard to overcome for parties alone be-
cause both the voluntary and involuntary multiplication of rights generate 
rights that are abstract in nature and may therefore remain hidden. Thus, 
voluntarily giving possession to nonowners makes ownership an abstrac-
tion, and fi nancial specialization leads to abstract rights in the form of mort-
gages and security interests, as well as to corporate relationships. Similarly, 
disputed claims may remain hidden for a long time before coming to light.

In sum, multiple rights are indispensable for specialization and are per-
vasive in today’s economies. Because multiple rights increase the transac-
tion costs caused by in rem rights, transactors need institutional solutions, 
such as registries, that allow them to achieve the advantages of both mul-
tiple rights and in rem enforcement. For example, if judges establish own-
ership based on a public register, mere possessors will have a harder time 
posing as owners to deceive innocent acquirers.

Generalizing the Analysis

To fi nd out the nature of these solutions and make the analysis more general, 
I now consider the sequential structure of transactions, using a framework 
of economic agency. This allows me to clarify how rights are recurrently 
allocated and show that the interaction between enforcement benefi ts and 
transaction costs is widespread in all sorts of economic transactions.

Information Structure of Single and Sequential Exchanges

Judges solve two main types of contractual confl ict, which correspond to 
two different exchange structures: single and sequential exchanges. Single- 
exchange confl icts involve only one transaction—for instance, a client and 
a seller who provides a good or a service to the client. Sequential- exchange 
confl icts involve at least two interrelated single exchanges. Consequently, 
in addition to the relation between the client and the seller, the judge will 
need to consider the relation between the seller and the owner of the good 
or between the seller and her employer.

Sequential exchange therefore involves at least three parties in two single 
transactions that I will call originative and subsequent. Labeling the parties 
according to their economic role, the originative transaction takes place 
between a principal (the owner or employer in the example) and an agent 
(the seller), while the corresponding subsequent transaction takes place 
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between the agent and a third party (the client) external to the originative 
transaction. Consequently, the agent plays a contractual function and not 
only a productive function. As depicted in fi gure 1.1, both single and se-
quential exchange give rise to confl ict; but in each type of exchange the 
information asymmetry causing the confl icts is different, so dealing with it 
requires different types of institutional support.

Information asymmetry in single exchange is well represented by Aker-
lof’s (1970) infl uential analysis of the market for “lemons,” in which the 
owner of a used car is trying to sell it. Understandably, prospective buyers 
are reluctant to buy because, given that owners know the quality of their 
own car best, used cars on sale tend to be those of poorer quality. In such 
situations of adverse selection, which are much more common than the car 
example suggests, information asymmetry with respect to material quality 
poses a serious threat to trade. Therefore, parties must devote plenty of re-
sources to producing solutions, disclosing and obtaining information and 
providing all sorts of quality assurances.

Many of these solutions may be implemented by parties themselves by, 
for example, writing contracts (here termed “documentary formalization”), 
verifying quality and investing in reputation. They can also rely on a judge 
to complete and enforce the contract. In particular, parties will defi ne the 
promised performance of the car. Also, the seller can guarantee a minimum 
level of quality, promise to pay for future repairs, or return part of the price 
in case of a major breakdown. Specifying and verifying these relevant di-
mensions of performance is costly. For instance, parties have to agree on the 
terms, write them down, and safely keep a copy of the contract for future 
use. But, if contract obligations are not fulfi lled, the aggrieved party can call 
on the judge to enforce the contract, using it as a source of primary evidence 
for the judge’s decision.

A variant of this example of single- exchange “lemons” illustrates the in-
formation asymmetry problem posed by sequential exchange. How does 
the buyer know that the seller is really the owner or, in general, has legal 
power to sell the car? If she does not have such power, the buyer faces the 
loss of the full purchase price. Therefore, this information asymmetry about 
what I will be referring to as legal “title” (i.e., the prior originative transac-

Figure 1.1. Timeline of generic sequential exchanges with two transactions and three parties
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tion between the previous owner and the current seller) may be even more 
serious than that about material quality, which most often only causes a 
partial loss.

A key point for my inquiry is that this type of information asymmetry is 
also harder for parties to solve by themselves because, however much title 
examiners strive to clarify and assure title, title evidence may remain hid-
den in the absence of public registries. And developing registries faces the 
standard collective- action problems. Creating them generally exceeds the 
power of individual parties and thus requires a public initiative. Moreover, 
once in operation, individuals would benefi t from having a reliable register, 
but each individual would benefi t even more if the register were selectively 
reliable, being, for instance, lenient with the individual but strict with her 
counterparties.

The task of the judge is also harder and more critical. Harder because the 
judge must decide based on the originative contract between the principal- 
owner and the agent- seller, which they can easily manipulate, especially if 
it has not been available to the acquiring third party. More critical because, 
instead of simply solving a confl ict between the parties to the contract by 
comparing actual and promised performance, the judge now has to adjudi-
cate the asset as belonging to one of the two allegedly innocent claimants, 
either to the previous owner, applying a property rule, or to the buyer, ap-
plying a contract rule. The judge will grant the losing party a mere claim for 
indemnity against the seller, who will often be judgment proof. And, in fact, 
most cases of title confl ict start because such a claim is much less valuable 
than its alternative.

Effects of Sequential Exchange on Trade and Specialization

This gap in value explains that this type of judicial decision has substantial 
effects throughout the whole sequence of transactions. Expectations about 
similar cases defi ne the incentives of all parties potentially involved with this 
type of asset when they invest, trade, and specialize. Potential buyers will be 
more reluctant to purchase at time 1 if they think judges will rule at time 2 
for the owner; but at time 0 owners will be less willing to invest and special-
ize if they think judges will rule for the buyer (see fi gures 1.1– 1.3). Both will 
also take more precautions if they fear that judges might rule against them: 
buyers will investigate title more and will prefer to contract with people they 
know. Consequently, there will be less impersonal exchange.

In particular, owners’ attempts to avoid putting themselves in a position 
where they may risk being dispossessed will hinder specialization. They will 
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contract more directly instead of using intermediaries, given that it is sepa-
ration of ownership and control (i.e., possession by nonowners) that creates 
such a risk. And they will be more careful about choosing contractual agents, 
preferring those they know personally or who, more generally, offer good 
personal guarantees. Moreover, this reduced separation of ownership and 
control is only the most basic example of a much larger phenomenon: it 
will be privately profi table to defi ne fewer rights on each asset, with a conse-
quent loss of the specialization opportunities. Furthermore, many of these 
effects impose costs in terms of lost trade opportunities and will therefore 
remain invisible, so that developing proper solutions will be harder.

All these effects mean that judicial decisions on sequential exchange 
cases exert a major impact on economic activity. Moreover, sequential ex-
change is prevalent, affecting most economic activity, as I will conclude after 
exploring in the next section a representative survey of business and real 
property transactions. It is therefore crucial that judicial decisions on them 
be based on reliable contractual evidence.

This survey of typical transactions will also reveal how the degree of diffi -
culty for solving this evidentiary problem varies across transactions, requir-
ing different solutions. Verifi able evidence on originative contracts is easily 
available for some types of transaction but not for others.20 In this con-
text, the essential function of contractual registries is to provide evidence 
for judicial decisions when it is not readily available as a byproduct of the 
contracting and productive processes. Using this evidence, judges can safely 
decide litigated cases by applying rules that favor innocent, uninformed 
parties, which should encourage them to trade impersonally and, in turn, 
encourage all participants to specialize. Furthermore, reliable evidence al-
lows judges to apply such rules effi ciently, without damaging property rights, 
even when multiple and abstract in rem rights are defi ned and enforced on 
the same asset.

Prevalence and Varying Contractual Diffi culty 
of Sequential Exchange

The scope of single exchange is severely limited because most specialization 
necessarily involves a sequence of interrelated transactions, both originative 
and subsequent, and a given transaction may have many originative transac-
tions. For a start, transactions on durable assets are inevitably sequential, as, 
due to their durability, claims on them are potentially valuable. Therefore, 
claimants prefer to enforce their rights in rem rather than in personam. Even 
simple transfers of such assets implicitly involve originative transactions in 
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the form of previous total or partial transfers, as well as “principals” in the 
form of alternative claimants—for example, potential “true” legal owners 
and, usually, any potential claimants of other rights on the asset. More gen-
erally, most exchanges also involve several parties in a sequence of transac-
tions because of the desire of economic participants to reach specialization 
advantages. This is all the more evident when one of the parties to the con-
tract explicitly acts as an economic agent for someone else.

In all these cases, exchanges thus involve at least three parties in a se-
quence of at least two transactions (fi gure 1.1).21 This sequential exchange 
is necessary to specialize the tasks performed by principal P and agent A, in-
cluding all types of delegation and separation of ownership and control—
for example, between shareholders and managers, owners and possessors, 
and mortgagors and mortgagees. But specialization creates new transac-
tion costs, driven mainly by the risks that the agent may lack or exceed the 
powers to commit the principal or that either the owners or the acquiring 
third party, T, may be dispossessed or deceived. These acquiring third par-
ties now suffer much greater information asymmetry than if there was only 
uncertainty about the material quality of the good or service being delivered 
by the agent. And this information asymmetry about the agent’s legal title 
or power to contract needs to be overcome for impersonal markets to func-
tion properly.

Sequential Exchange in Business Transactions

Perhaps the simplest sequential exchange is one in which a producer relies 
on a distributor to sell its products to the distributor’s customers (fi gure 1.2, 
row a). First, an originative transaction takes place between the producer, P, 
and the distributor, D, and then there is a subsequent transaction between 
the distributor and the customer, C. This arrangement achieves specializa-
tion advantages because using distributors allows producers to focus on 
production and to reach a larger market. In turn, distributors can focus on 
distribution, sell a wider set of products, and be closer to their customers.

But it also causes transaction costs. In principle, customers are unaware 
of the quality of the seller’s legal title. Ideally, in case of a dispute (arising, 
for instance, from default of payment by the distributor to the producer), 
they would like the judge to decide that the goods remain with the cus-
tomer, with the producer getting only a claim for indemnity against the 
distributor. This is probably a sensible solution if the producer has chosen 
the distributor voluntarily, especially if both the producer and the distribu-
tor are professionals repeatedly making similar choices. Producers then will 
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have good incentives to choose reliable distributors, and distributors will 
have good incentives to develop proper safeguards.

The second business case is equally simple: employment relations con-
sist of an originative transaction by which employer E

r
 hires employee E, 

leading to subsequent transactions in which the employee interacts with a 
third party, T (fi gure 1.2, row b). (Note that there is no need for the subse-
quent transaction to be contractual. For example, E may commit E

r
 because 

his actions damage T, generating tort liability to E
r
 due to the fact that E is 

an employee of E
r
.) In any case, the third party should worry about the 

power of the employee to commit the employer, as well as how the judge 
will decide when the employee exceeds such power. As in the producer- 
distributor case, it will be sensible for the judge to protect the third party. 
The rationale, as before, is that employers are the ones freely choosing and 
controlling employees.

In these two cases, the judge has little diffi culty verifying that both the 
producer and the employer had consented to be committed by, respectively, 
the distributor and the employee. Such consents are made verifi able by the 
visible fact that the goods had been entrusted to the distributor and the 
employee had been publicly acting as such.

In contrast, company contracts often lack such public, verifi able conse-
quences. Imagine, for instance, a third case in which two partners create a 
limited liability partnership, LLP, with a general partner, GP, under unlim-
ited liability and a limited partner, LP, under limited liability (fi gure 1.2, 
row c). Consider the possibility that, in a subsequent transaction, the general 
partner borrows from company creditors, CC, falsely claiming that the lim-
ited partner is subject to unlimited liability. In a case like this, the judge will 
face serious diffi culties if the originative contract remains private and, as a 
consequence, does not produce unequivocal consequences. In the two pre-
vious cases, possessing a good and acting as an employee were publicly ob-

Figure 1.2. Timeline of a sample of typical business sequential exchanges in business
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servable facts. But in this third case, a partner’s liability regime is an abstract 
feature of the originative organization contract, which might remain private 
and therefore be manipulated in an opportunistic manner. Such a regime 
would, at least, need to be explicitly included in all subsequent contracts for 
them to be implemented with a modicum of guarantees, and such an inclu-
sion would be costly.

Many other corporate transactions pose similar diffi culties, as it is often 
unclear who has legal power to commit a company. Typically, partners or 
shareholders delegate to a corporate board or manager M, who then enter 
into all sorts of contracts with third parties: they may, for instance, sell un-
authorized shares to new shareholders P

n+j
 or exceed the limits of the com-

pany’s legal purpose or “objects clause” (fi gure 1.2, row d). For some com-
panies and transactions, the authority of the company agents may be easy 
to verify; for many others, however, it will remain hidden and nonverifi able. 
And additional attributes of companies may also be hard to verify. In par-
ticular, both companies’ and partners’ creditors will be most interested in 
knowing which assets are owned by the company and which by its partners. 
Furthermore, participants are often motivated to behave opportunistically. 
Besides incentives to exaggerate the assets at the time of contracting credit, 
shareholders also have incentives to move assets in or out of the company 
depending on company and personal circumstances.

In principle, as with partners’ and shareholders’ limited liability, clauses 
on all these aspects could be explicitly included in subsequent company 
and personal contracts. But this inclusion would be costly and unreliable. 
As analyzed below, fi ling originative corporate contracts and legal acts in a 
public registry usually provides a more effi cient solution. Even if costly, reg-
istering these contracts implicitly includes them in all subsequent contracts 
in an easy- to-verify (i.e., hard- to-manipulate) manner.

Sequential Exchange in Real Property Transactions

Time now to come back to real property in order to reformulate the initial 
analysis of property rights in terms of the general framework.

The deep structure of real property exchanges is identical to that of the 
previous business cases: (1) a principal and what in the economic sense of 
the word is still an “agent” enter into an originative contract selling, mort-
gaging, leasing, or somehow transferring or dividing rights on a piece of 
real estate; (2) the agent contracts with a third party in a subsequent con-
tract—for instance, the owner sells or mortgages the land again; and (3) a 
judge may be called to decide who gets the land. In real property cases, the 
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agent often cheats by hiding or distorting the previous relevant transaction 
and pretending to transfer a given right that is apparently unaffected by the 
hidden transaction; pretending, for example, to convey full title or to grant 
a fi rst mortgage, or to sell the land free of encumbrances. As in the previous 
business exchanges, the judicial decision will, in essence, allocate a right on 
the property, between the principal and the third party, awarding the losing 
party a mere claim against the agent.

However, in real estate exchanges, as compared to those in business, the 
roles of principal and agent are more implicit and alternating. For example, 
in a double sale of land, the owner who sells the same land twice can fruit-
fully be seen as cheating on his duties as an agent of the fi rst buyer, to whom 
he has a duty to not sell again (fi gure 1.3, row a). The judge will give the 
land either to the principal (the fi rst buyer) or to the third party (the second 
buyer), while leaving the losing party with the right to claim an indemnity 
from the former owner (the agent). Something similar happens with second 
mortgages: the fi rst mortgagee acts as principal, the owner as agent, and the 
second mortgagee as the third party (fi gure 1.3, row b).

Understandably, when applied to property, this “agency” language, based 
on the broad economic concepts of principals and agents,22 may puzzle 
readers more familiar with the legal concept of agency. Both concepts are 
closer and the agency structure is clearer in business than in property trans-
actions because, for many business transactions, there is a more explicit 
agency or employment relationship. In contrast, for property, which party 
plays the role of agent or of principal even depends on the type of decep-
tion considered in each transaction. But the agency structure is also present 
in all property transactions. Observe, for instance, that in a second sale the 
seller is acting as an economic agent for the fi rst buyer, even if this use of the 
agency concept is unconventional in legal terms, since the fi rst buyer does 

Figure 1.3. Timeline of a sample of typical sequential exchanges in real property
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not intend the seller to act in this capacity and the seller does not portray 
herself as an agent of the buyer.

Moreover, in addition to being implicit and atypical, for many origina-
tive transactions in real property, both buyers and sellers alternate sellers 
alternate in the roles of principal and agent in different circumstances, with 
respect to different subsequent transactions. In fact, each of the previous 
cases presents a typical confl ict in each transaction and not the transaction 
itself. For example, in a double sale, the owner, O, is an agent with respect to 
his obligation not to sell the land to another buyer, B

2
, after selling it to the 

fi rst buyer, B
1
, who acts as a principal (fi gure 1.3, row a). However, a buyer 

of land may also act as an agent with respect to the obligation to pay a de-
ferred purchase price to the owner. Imagine, for instance, that the buyer, B

1
, 

resells the land to an innocent third party, B
2
, before paying the agreed price 

to the owner- seller, O (fi gure 1.3, row c). Similarly, a lease may pose risks 
in both directions, to both the lessor and the lessee. The owning lessor, O, 
may sell the land to a third party, B, who might then try to evict the lessee, 
L, or get only a claim against the seller if the judge so decides (fi gure 1.3, 
row d). In the opposite direction, a lessee might abuse possession, posing as 
an owner and selling the land to someone else (fi gure 1.3, row e). Further-
more, these alternating roles are common because the survival of property 
makes long chains of transactions possible so that, in most property cases, a 
current subsequent transaction will be the originative transaction of future 
subsequent transactions on the same asset. Similarly, what is now an origi-
native transaction was in the past the subsequent transaction of a previous 
originative one.

Information Problem of Sequential Exchange and Solving It 
by Selective Application of Property and Contract Rules

The Problem: Information Asymmetry in Subsequent Transactions

All these business and property transactions therefore share a common 
structure: specialization and trading decisions by owners and their agents 
lead to originative transactions that multiply and reallocate rights, creating 
information asymmetries that may hinder subsequent impersonal transac-
tions, as third parties may doubt the legal title of the agent to commit the 
principal. Fraudulent subsequent transactions are made possible because, 
as a consequence of the originative transaction, agents become in posses-
sion of assets or are placed in a position in which they seem to have power 
to contract on behalf of the principal. For example, an employee will tend to 
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be seen as authorized to commit the fi rm. Similarly, a lease gives the lessee 
the possession of the land and puts her in a good position to pretend to be 
the owner when selling to an innocent third party. These situations create 
tension between protecting owners with property rules, thus enhancing in-
vestment and specialization, and protecting acquirers with contract rules, 
thereby enhancing impersonal exchange.

This can be expressed in terms of Coasean bargaining by observing that, 
in a sequential exchange, the judge will at some point adjudicate in rem and 
in personam rights of widely different value. To the extent that this adjudica-
tion is based on originative contracts, it is these contracts that determine 
the information structure and the diffi culties of subsequent transactions. 
Perspectives that emphasize the initial allocation of rights risk obscuring 
this process, as most contracting relates to rights that were at least privately 
reallocated in a previous originative transaction. And the fact that in rem 
rights are more valuable than in personam rights leads market participants 
to demand recurrent public allocations—that is, a judicial adjudication or, 
at the least, verifi able information on how such reallocation will be de-
cided. Providing this verifi able information is the minimum and essential 
function of contractual registries, especially about originative transactions 
producing abstract rights, which may easily remain hidden.

Note that my focus has been different in business and real property cases, 
but the problems they pose are not really different. For business transactions, 
I have assumed that the agent did have a legal right to contract, whereas, for 
land, I have focused on cases in which the agent did not have such a right. 
But I could equally have compared the case of a merchant who contracts 
for another merchant to take custody of some merchandise with an explicit 
agreement not to sell it, a case which would resemble more closely that of a 
buyer of land who allows the seller to remain in possession of it. Even if in 
most legal systems possession produces different legal effects for movables 
and immovables, this does not affect the structure of the problem. Nor is 
there a difference in the potential for collusion between parties to the origi-
native contract: it is just as possible in a company as in a second sale or a 
second mortgage. In these latter cases, the parties simply hide the previous 
contract until the money changes hands in the subsequent contract, cheating 
the innocent acquirer. They can even choose opportunistically according to 
the evolution of the market price, especially if the indemnity is not defi ned 
by the market price but by the selling price.

Moreover, characterization in terms of in rem rights is apparently inex-
act for some business transactions, as no assets are directly involved. Many 
business transactions do directly involve rights on assets, for instance, on all 
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sorts of goods, negotiable instruments, or company shares; but others do 
not, when the transactions only redefi ne the priority of personal obligations 
(e.g., tort liability), making the principal liable. However, even for the latter, 
the informational structure of the problem and the institutional solutions 
are the same. Strictly speaking, the law does not achieve fully impersonal ex-
change, but it does achieve much safer personal exchange, given that the ex-
change remains impersonal with respect to the agent: acquirers know who 
is liable for the agents’ actions, so parties can have reliable individuals and 
fi rms (especially fi rms, because they often are more durable and reliable 
than individuals) acting as principals. It also makes it easier to safeguard 
trade by means of reputation and with help from assurance specialists.

Observe also an implicit assumption in the analysis: subsequent transac-
tions are assumed to be more impersonal than originative transactions. This 
is consistent with reality in that, for example, the set of originative transac-
tions that makes up the fi rm (including incorporation, employment, and 
links with suppliers) can be assumed to be relatively of a more personal 
nature—being mostly based on repeated interactions—than subsequent 
transactions with third parties. In other cases, such as land, all transactions 
are equally impersonal when taken individually. However, even in this case, 
principals and agents have better information than third parties about pre-
vious transactions, which causes information asymmetry, putting third par-
ties at a disadvantage and making the subsequent transaction different. In 
other words, impersonal transactions de facto become personal when they 
are originative of future subsequent transactions.

Lastly, for real property, instead of an originative “transaction” there will 
sometimes be a simpler allocation of rights, which can either be explicit, 
by some political power (as in, e.g., Crown grants), or implicit (e.g., by fi rst 
possession). In fact, going back through the historic chain of title, there 
will always be at least one initial allocation of this type; and often many 
more, not only when there are breaks in the contractual chain of title, but 
also when parties call on the state to clarify title—that is, to clearly allocate 
rights in rem (remember the demand for public recurrent allocations ana-
lyzed above).

Despite these nuances, all confl icts triggered by these sequences of busi-
ness and property transactions are of the same nature, as the judge has to 
adjudicate either in rem rights to an asset (the property), leaving the losing 
party with the much less valuable possibility of claiming an indemnity from 
the agent; or, in those business cases in which in rem rights are not involved, 
adjudicate to the third party an in personam right against the principal or 
merely against the agent. If judges always rule in favor of the uninformed 
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acquirer, applying a contract rule, they will make the information asymme-
try irrelevant for third parties, but owners will be in danger of dispossession. 
This would even be bad for acquirers: they would be secure against possible 
claims by past owners but insecure with respect to misbehavior by possible 
future agents. Similarly, if judges always rule in favor of the principal- owner, 
applying a property rule, the information asymmetry suffered by third par-
ties will hinder impersonal trade. Even true legal owners would have diffi -
culties in selling or using their assets as collateral for credit. In a way, reduc-
ing transaction costs weakens property rights, and strengthening property 
rights increases transaction costs.

Therefore, I will use these concepts of “property rule” and “contract rule” 
to identify the two solutions in which the judge grants the legal owner a 
claim, respectively, superior or inferior to the confl icting claim of a good 
faith acquirer for value. It seems sensible to consider as a property rule the 
solution in which priority is granted according to legal property, and as a 
contract rule the alternative in which it is granted according to the transfer 
contract. This may cause confusion but some confusion is in any case in-
escapable, given that both property and contract rights are allocated in all 
cases. For instance, by enforcing a contract rule, judges grant owners a con-
tract right and acquirers a property right. Therefore, any way of labeling the 
rules suits a certain perspective better and risks being perceived as confusing 
when seen from the alternative perspective of the other specifi c party in the 
transaction. In particular, the labeling I will be using in this book is more 
intuitively coherent with the perspective of former owners, because prop-
erty rules confi rm their property in rem rights. It might seem less coherent 
for acquirers, as it is the contract rule that leads them to acquire property 
instead of contract rights. But I apply the labels to the allocation rules and 
not to the allocated rights, which are always in rem for the winner and in 
personam for the loser. And my usage, by implying that the true legal owner 
is given a contract right, emphasizes the voluntary dilution of property rights 
that I consider an essential feature of impersonal markets.

In addition, these rules are similar but distinct from the “property” and 
“liability” rules defi ned in a classic work by Calabresi and Melamed (1972) 
because, instead of a taking that affects only two parties, here the rules are 
defi ned in the context of a three- party sequence of two transactions. More-
over, my analysis focuses on the role played by the parties in each trans-
action, disregarding that current third parties will often act as principals 
in a future sequence of transactions. Consequently, when good- faith third 
parties win a dispute over their acquisitive transaction (i.e., when they are 
given a property in rem right), they do not win as a consequence of applying 
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a property rule, which—by defi nition—would have given the good to the 
original owner. In such a case, the third party does not pay any monetary 
damages to the original owner, as in Calabresi and Melamed’s liability rule. 
A fi nal difference is that Calabresi and Melamed’s property rule is weaker, 
referring only to the ability to force a would-be taker to bargain for a con-
sensual transfer similar to specifi c performance, which thus arguably has 
little to do with a right in rem.

The Solution: Third- Party Protection and Verifi able Consent

Returning to the main discussion, remember that the essential choice seemed 
to be between protecting owners and protecting acquirers—that is, between 
granting in rem enforcement of property rights and lowering the cost of 
transacting. Applying property rules would favor earlier owners to the detri-
ment of later owners and, vice versa, applying contract rules would favor 
later owners to the detriment of earlier owners. However, economic growth 
benefi ts from and may often require both secure property rights to encour-
age investment, and low transaction costs to improve the allocation and 
specialization of resources. Therefore, it is often effi cient to develop institu-
tions that, at a cost, are capable of overcoming the tradeoff, maximizing value 
for acquirers without damaging owners.

These institutions do so by applying contract or property rules in a given 
context but with the appropriate conditions, which greatly reduce damaging 
side effects for, respectively, security of property or transaction costs. Broadly 
speaking, contract rules, which favor acquirers, are conditioned to verifi able 
owners’ consent to protect owners; and property rules, which favor owners, 
are conditioned to contract publicity and verifi ability to protect acquirers.

When the law applies a contract rule, it does so after the owner has con-
sented, and granting or denying their consent allows owners to protect their 
property. This, for instance, was the solution invented in the Middle Ages 
under the law merchant: when merchants entrusted possession of their 
merchandise to other merchants, the judge would grant the goods to in-
nocent third parties acquiring in subsequent transactions. Similarly, when 
shareholders incorporate a company and appoint its representatives, they 
are consenting to their property rights being weakened in favor of any third 
parties who contract with the company. Since this potential weakening of 
property rights is decided by their owners, it should not cause much damage.

Conversely, when the law applies a property rule, it does so only after the 
owner has complied with publicity requirements that ensure judges’ ability 
to verify originative contracts and reduce transaction costs for all potential 
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third parties in the market. For example, in a double sale of land, the judge 
will give the land not to the fi rst buyer but to the fi rst buyer to make the pur-
chase public. In other words, by not making the purchase public, the fi rst 
buyer is implicitly consenting to his property right being weakened, so that 
a contract rule will be applied to adjudicate a possible second sale that is 
made public fi rst. Similar solutions are applicable to all previous examples.

The key issue is that the judge does not apply these rules automatically: 
they are subject to conditions, which are needed to overcome the tradeoff 
between property enforcement and transaction costs. In particular, given 
the sequential nature of the exchange, all systems must make sure that prin-
cipals remain committed to their choices. To illustrate this, imagine a mer-
chant who, after placing his merchandise in the hands of a distributor who 
does not pay him, claims that the distributor was not authorized to sell it; 
or take a shareholder who grants full powers to a manager but, when the 
manager makes a huge mistake, reneges from her and claims that she lacked 
legal powers. If their points were upheld by the judge, the third party would 
get only a claim for indemnity against the distributor or the manager. Com-
mitment is the key in these examples, as it is also in land transactions. For 
example, in a double sale of land, the owner and the fi rst buyer could easily 
collude and emerge with the fi rst sale only when land value moves above 
the expected indemnity cost. Moreover, when a property rule is to be ap-
plied, commitment must also reach all potential third parties.

The common condition is that the judge has to be able to verify some 
element of the consent given or the publicity produced in the originative 
transaction. This can be done informally, when the originative transaction 
itself or the activities it triggers inevitably publicize the relevant information 
as a byproduct. An informative transaction in this regard is, for example, 
one that leads to a commercial seller gaining possession of merchandise. 
Similarly, the scope of employees’ powers can often be easily ascertained by 
observing them perform the usual tasks involved in their jobs. Otherwise, 
explicit and costlier organizations and procedures need to be implemented 
to, in essence, make public the consensual elements affecting third parties. 
Such elements include, at least, the date and the information necessary to 
apply the corresponding rule. For example, the incorporation of a company 
requires the date, name, founders, capital, decision rules, and so on; and 
purchases and mortgages of land require, at least, the identifi cation of the 
parcel and the transactors.

Therefore, the solution is to rely on public knowledge of originative 
contracts and, when such knowledge is not available, to publicly register 
such contracts to make their content verifi able (fi gure 1.4). Broadly speak-
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ing, when the law applies a contract rule, which directly eliminates risk for 
acquirers in subsequent transactions, it protects owners by having them 
choose the agent and triggering the contract rule only as a consequence of 
the agent’s appointment. Conversely, when the law enforces a property rule, 
which guarantees in rem enforcement of owners’ rights, it does so with the 
condition that the originative transaction has been made public, which re-
duces risks for acquirers and transaction costs for subsequent transactions. 
Of course, many situations are not all- or- nothing and, instead, there is a 
continuum. For instance, some degree of automatic publicity may be suf-
fi cient for low- value transactions and, in other cases, a mixture of publicity 
mechanisms is applied for different dimensions. For example, possession 
of real property may play a publicity- and- verifi ability role for some in rem 
rights that produce notice (e.g., most leases), but not for others that are 
abstract in nature (e.g., ownership, mortgage). In any case, having some 
elements of the originative contract public and verifi able ensures either that 
parties to that originative contract are committed to the contract rule (i.e., 
rightholders cannot deny they have given consent to weakening of their 
rights) or that enforcing the property rule will not harm innocent third par-
ties. In essence, it makes sure that judges and third parties base their deci-
sions on the same information.

A key characteristic of these judicial decisions is that they are based on 
information about the consent given by rightholders, not about the pos-
sible values of the disputed resources in their competing uses.23 The law, 
and registries in particular, therefore make possible the functioning of the 
market without any judicial valuation of alternative uses, which avoids the 
danger that judges and governments may in fact be determining the alloca-
tion of resources according to their own preferences and subject to their 
limited ability to ascertain value. Allocation is driven, instead, by righthold-
ers’ consents, given either in the originative transaction, when they appoint 
an agent and therefore trigger the eventual enforcement of contract rules 
in subsequent transactions; or, in cases in which the law enforces property 

Figure 1.4. Role of verifi able contract publicity in sequential exchange
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rules, at the time of the subsequent transaction, when they agree to transfer 
their rights to acquirers.

Conclusion and Next Steps

In conclusion, the law follows two strategies to handle the tradeoff between 
the enforcement benefi ts and transaction costs inherent in rights in rem: 
(1) to enforce property rules—that is, to rule disputes in favor of owners—
conditioned on publicity and verifi ability of such rights or (2) to enforce 
contract rules—that is, to rule disputes in favor of third parties—condi-
tioned on owners’ verifi able consent. In broad terms, these are the main 
strategies applied, respectively, in land and in business, which I analyze sep-
arately in the next two chapters. This separation suggests that the reason for 
the strategies has to do with the business versus civil nature of transactors 
and, in particular, principals, an aspect that I analyze in chapter 3.

These different strategies involve a series of consequences for the treat-
ment of most land and business transactions. First, owners grant their con-
sent in widely different manners. For business and, in particular, corporate 
transactions, consent is granted in the originative transactions so it applies 
to many possible subsequent transactions. For land transactions, owners, 
by making evidence of their rights public, preserve their power to exercise 
their consent in the future, granting or denying in rem effects in any aspect of 
subsequent transactions which collides with their own rights. Consent will 
be granted or denied at the time of subsequent transactions and specifi cally 
for each transaction.

Second, the reallocation of rights is thus more automatic in business 
than in land transactions. The enforcement of contract rules means that in 
rem rights confl icting with the intended subsequent transaction are auto-
matically transformed into in personam rights. Therefore, a reallocation takes 
place with every subsequent transaction. For land transactions, a similar 
reallocation takes place only under land registration, whereas in systems of 
privacy and recordation confl icting claims may subsist unless parties call for 
the judge to intervene.

Third, the main assurance activity of acquirers (i.e., parties contracting 
with all sorts of agents) also differs between business and land transac-
tions. For business transactions, given that the law enforces contract rules 
and consents are granted in advance, acquirers do not need to gather such 
consents but just check that they have been granted in such a manner that, 
if necessary, they would be verifi able by a judge. In contrast, given that for 
land the law enforces property rules, acquirers of in rem rights need to gather 
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rightholders’ consents for the intended transaction; this they are either able 
do to (when the law requires independent publicity, in systems of land “re-
cordation”) or must necessarily do (when the law allocates rights after each 
transaction, in systems of land “registration”).

This third consequence for the type of assurance necessary to contract 
safely explains many of the differences observed between the land and com-
pany registries that are the focus of the next two chapters.
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Institutions for Facilitating 
Property Transactions

Mortgages ensure that lenders will get their money back, so they eliminate 
default risk and should therefore reduce interest rates. Consequently, in 
some countries interest rates on mortgage loans are very close to those paid 
on government bonds, which are supposedly free of default risk. Yet, in 
many other countries, adding a mortgage guarantee to a loan only slightly 
reduces its interest rate. A main reason for this is that different owners and 
prior mortgages may appear once the loan is granted. As a result, the col-
lateral value of land remains unfulfi lled; there is less credit and more of it 
remains in the sphere of personal exchange.1 Why, then, are so many coun-
tries in the world unable to provide institutional support for mortgages?

The answer is, simply, that providing such institutional support is not 
easy. Even in the United States, many transactions on foreclosed houses had 
to be halted as a consequence of the foreclosure crisis that erupted in the fall 
of 2010, because it was unclear who were the actual owners of the foreclosed 
properties. This meant that insurance companies were reluctant to issue title 
policies, lenders were unwilling to lend, and buyers were unwilling to buy. 
The crisis posed the risk that the whole property fi nancing system would 
collapse, taking with it most of the major US banks. Yet, the United States 
probably has the most sophisticated mortgage market in the world, so how 
was this possible? It turned out that the giant US mortgage market had weak 
institutional foundations. As I explain when revisiting the case at the end of 
this chapter, the root of the crisis lies in the fact that the United States has 
poor institutions for publicly recording land transactions. They are plagued 
by the obsolete design of public recording offi ces, the poor incentives of the 
bureaucrats in charge of them, and the vested interests of conveyancers and 
title insurers.

This chapter examines how functional land registries enable impersonal 
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markets. Mortgages facilitate impersonal lending because they are directly 
defi ned on assets. As argued in the previous chapter, truly impersonal ex-
change must be grounded on this type of in rem right (rem from the Latin 
word res, meaning thing, asset), so that innocent third parties can trade 
safely, without spending resources on determining how reliable their coun-
terparties are. But when multiple rights are defi ned on the same asset, this 
advantage can be attained only if institutions are capable of avoiding infor-
mation asymmetries and collisions among rights in rem, such as the alter-
native ownership claims and prior mortgages mentioned in the examples 
given above.

Moreover, gains from in rem enforcement are greater for assets such as 
land, which is relatively more durable, harder to remove, and easier to iden-
tify than many other assets. But these characteristics of land, which make 
in rem enforcement more valuable, also increase the benefi ts of having dif-
ferent people simultaneously holding rights on the same land. Multiple and 
abstract rights on land are therefore prevalent: to reach specialization ad-
vantages, it is common to allocate physical possession, different use rights, 
and legal ownership of land to different sets of persons; to divide land own-
ership in several ways (e.g., the land, its buildings, and the mineral resources 
beneath it may belong to different persons); and to defi ne other abstract 
rights to exploit the collateral value of the land (e.g., mortgages, including 
their securitization). Also, owners often hold certain in rem rights on neigh-
boring land, either individually (e.g., rights of way) or through political 
bodies (e.g., zoning restrictions).2 This multiplication of rights makes con-
tracting harder by increasing information asymmetry and transaction costs, 
especially because many of these rights are abstract in nature (e.g., owner-
ship claims and mortgages).

Understandably, given the gains attainable, ingenious solutions have 
been devised. This chapter analyzes how these different solutions are orga-
nized.3 According to the dominant strategy observed in legal systems, their 
function is seen as reducing the cost of fi nding out about adverse property 
claims, gathering and contracting the relevant consents, and systematically, 
or at least occasionally, producing a public reallocation of rights. Starting 
with the regime of purely private transactions, this chapter focuses on the 
main public titling solutions in use today: the recordation of deeds with or 
without title insurance, found in the United States and France, respectively, 
and the registration of rights available, for instance, in Australia, England, 
Germany, and Spain. Although the objective of this and the next chapter 
is to examine how the different systems of property titling and business 
formalization work and the nature of the tradeoffs involved in their design, 
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chapters 4 and 5 ponder issues of organizational choice between the dif-
ferent alternatives.

Private Titling: Privacy of Claims as the Starting Point

Under the Roman Law tradition of private conveyance that was dominant 
in Europe until the nineteenth century, private contracts on land had in rem 
effects on third parties, even if they were kept secret. The baseline legal prin-
ciple was that no one could deliver what they did not have (nemo dat quod 
non habet), which was closely related to the principle “fi rst in time, fi rst in 
right.” So, in a double sale such as the one represented in row a of fi gure 1.3 
(see chapter 1), in which an owner O sells fi rst to buyer B

1
 and later to B

2
, 

the land belongs to B
1
 because, when O sold to B

2
, O was not the owner. In 

cases of confl ict, the judge will allocate property and contract rights between 
both claimants (B

1
 and B

2
)—that is, will “establish title”—on the basis of 

evidence on possession and past transactions, whether or not these transac-
tions had remained hidden.4

This potential enforcement of adverse hidden rights made gathering all 
relevant consents close to impossible, hindering trade and specialization. 
Most transactions in land therefore gave rise, totally or partially, to contract 
rights, and the enforcement advantage of property rights remained unful-
fi lled, especially with respect to abstract rights, such as mortgages. These 
diffi culties are clear in the functioning of the two sources of evidence tradi-
tionally used to establish title under privacy: possession and the “chain of 
title deeds.”

Reliance on Possession

First, the use of possession—that is, the fact of controlling the asset—as the 
basis for establishing property rights is a poor solution for durable assets, 
because for such assets it is often valuable to defi ne multiple rights, at least 
separating ownership and possession. However, relying on possession to es-
tablish ownership makes it possible for possessors to fraudulently use their 
position to acquire ownership for themselves or to convey owners’ rights to 
third parties. In such cases, owners will often end up holding a mere con-
tract right, an in personam right, against the possessor committing the fraud. 
Understandably, under such conditions, owners will be reluctant to cede 
possession impersonally, for fear of losing their property.

Similarly, credit will involve contractual, personal guarantees provided 
either by the debtor or by the lender. This is because the only way of providing 
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Institutions for Facilitating 
Business Transactions

When you buy a new computer in a store, you do not check whether the 
salesperson has the legal power to sell it; and, when you pay for it, you 
do not worry that the salesperson might keep the money instead of giv-
ing it to the store or that the store might not pay the manufacturer. Even if 
the employee or the store fail to comply with their duties, you know that 
you will keep the computer. The store would have to recover the money 
from the salesperson and the manufacturer from the store. But you would 
keep the computer; thus for you the relationships among the salesperson, 
the store, and the manufacturer are almost irrelevant. In fact, many other 
possible relationships are also irrelevant. For instance, most stores are now 
part of corporations, legal entities that simplify a complex web of legal rela-
tionships. When you contract with their representatives, such as managers 
and salespersons, all these relationships are also irrelevant. These simplifi -
cations greatly facilitate exchange and, in particular, impersonal exchange: 
as a customer, you can focus on the computer, because proper legal institu-
tions make sure that you are able to buy an in rem property right on it. Simi-
larly, when you invest in a company that has recently issued new shares, you 
do not worry that some shareholders might contest the issuance decision; 
even if the decision failed to follow corporate rules, your purchase will be 
protected.

In most business contexts, the law therefore enforces “contract” rules, 
granting in rem rights or priority to third parties and greatly facilitating im-
personal exchange. This protection of third parties dilutes owners’ property 
rights, but this dilution is controlled by owners’ decisions: it is owners who 
select and monitor the agents whose conduct might trigger the economic 
consequences of dilution. In the example, it is the store owner who selects 
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its agents and salespersons, and it is the manufacturer who selects its dis-
tributors.

The functioning of this mechanism for protecting both owners and third 
parties requires that judges are able to reliably verify owners’ decisions. This 
is easier when originative transactions, such as the one between the store 
and the salesperson, are publicly known. It is harder for other transactions 
that might remain hidden, such as many of those related to corporations. 
In this chapter, I explain these mechanisms, focusing on how independent 
registration of originative contracts and legal acts allows courts to apply 
market- friendly contract rules when settling disputes on subsequent corpo-
rate contracts with third parties. I start by examining why contract rules are 
needed in business transactions, emphasizing the common structure of the 
information problem and the prevalent solutions adopted in the three areas 
of movable property, agency, and corporations. Then I explore how the verifi -
able evidence needed to effi ciently apply contract rules can be produced by 
different means in these three areas and establish a common requirement: 
independent publicity. When originative contracts and legal acts are known 
as a byproduct of market activity, they are made public informally. If they 
were to remain hidden, some formal publicity—independent registration—
is required to prevent parties from opportunistically manipulating the rele-
vant evidence affecting the choice of rules. Thus, the key question in all areas 
is the organizational requirement for independence from parties to both 
originative and subsequent contracts. And, as shown by history, the main 
diffi culty in company registries is collective action among entrepreneurs.1

Prevalence of “Contract Rules” in Business and Exchange

Contract rules protecting innocent third parties are applied in the three 
main types of business exchange, that is, those aiming to (1) transfer the 
ownership of movable property, (2) exercise employment relationships, 
and (3) conduct corporate transactions. In the terms developed in chapter 
1, all three are sequential exchanges in which, fi rst, originative transactions 
take place between principals acting as owners, employers, and sharehold-
ers, and agents acting, respectively, as sellers, employees, and managers; 
and, second, subsequent transactions occur between these agents and third 
parties who are strangers to the originative transaction. For each of these 
three types of exchange, contract rules are generally effi cient because the 
enforcement advantage that would be provided by alternative property rules 
is less valuable than the cost of the information asymmetry they cause. Such 

Uncorrected proofs for review only



F O U R

Strategic Issues for Creating 
Contractual Registries

In the previous chapters, I have developed a theory of formalization insti-
tutions and, in particular, contractual registries and identifi ed some major 
features in their design and regulation. In the remainder of the book, I apply 
and extend these fi ndings to build a practical framework for creating, devel-
oping, and regulating registries. In the present chapter, I address the most 
general questions, such as (1) how to interact with preexisting legal orders 
often best adapted to local markets, (2) the most logical sequence in devel-
oping institutions for impersonal trade, (3) priorities for reform, (4) lessons 
to be learnt from reforms in the areas of property titling, and (5) business 
formalization. In subsequent chapters I address more specifi c issues in the 
creation of registries, including choice of the type of registry, organization 
of registries, the challenges posed by new technologies, and the regulation 
of complementary services.

Understanding Confl ict between Local and Wider Legal Orders

Titling reforms often cause confl ict with customary property rights. This 
happened in Europe with the feudal system of property rights, the remains 
of which were for centuries a serious impediment to individual property. 
Meanwhile, European urban owners kept requesting the creation of land 
registries from their rulers. Between 1535 and 1925, England alone devised 
twenty- nine laws to create a real property registry (Sparkes 1999, 1– 3). Simi-
larly, as early as 1528, the cities represented in the Castilian Cortes asked 
King Carlos I to introduce mandatory registration of censos (a sort of indefi -
nite leasehold). However, these demands were always left unsatisfi ed. Effec-
tive registration was not in place in England until the twentieth century, and 
effective registration was only enacted in Castile in 1861. A main reason for 
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The Choice of Title and Registration Systems

Substantial variety exists among systems of land and business formalization 
both over time and across countries. For instance, England relied on private 
titling and delayed land registration for centuries. In contrast, land recorda-
tion was imported into American colonies early on, and land registration 
was adapted to Australia. Similarly, in most of the world, governments used 
to allow voluntary land titling, in which owners decide whether they register 
their land. However, governments and international agencies often opted 
for universal titling, aiming to register all land in a certain region. Also, 
processes for administrative formalization such as, for instance, registering 
fi rms for taxes, have traditionally been separate from contractual formaliza-
tion, but it later became fashionable to integrate both types of process.

Because of this variety, choosing the right formalization system in a par-
ticular context is not easy. The previous two chapters explain how the dif-
ferent types of land and business registries work, as well as their functional 
equivalencies and organizational requirements, and how their performance 
depends not only on their presumed advantages and disadvantages but also 
on contextual, regulatory, and organizational variables. I now discuss the 
main design choices, drawing the main branches of the decision tree and 
discussing the essential costs and benefi ts of the different options. In this 
chapter, I examine the following: the decision whether to create a public 
titling system or to rely exclusively on private titling; the choice between 
voluntary and universal titling; the theoretical and empirical consideration 
of recordation of deeds and registration of rights; and, lastly, since all other 
sections focus on real property titling, the mostly parallel choices for busi-
ness registration.
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Conveyancing and 
Documentary Formalization

A major issue when designing and regulating contractual registries is the 
interaction with professionals whose services are used to defi ne, write, and 
document private contracts. Some functions of these professionals may be 
made unnecessary or substantially simpler (and therefore less costly, less 
valuable for clients, and less profi table for the professionals), which is why, 
in various contexts, such professionals generally oppose the creation or im-
provement of public registries. Moreover, even though registries reduce the 
value of their services, palliative regulations mandating the use of these pro-
fessionals in contracts are not always updated. It is not uncommon, even 
decades after registries are in place, for obsolete regulations to still explicitly 
mandate or implicitly force parties to retain lawyers or other professionals 
when contracting. For example, to sell a car in Italy until 2006, parties had 
to hire a notary long after a registry had been in place.

The present chapter analyzes the role played by these professionals in 
different institutional and market contexts, with and without different types 
of registries. This should help in regulating the professionals’ functions and 
also in understanding the diffi culties faced by policymakers when creating 
and reforming registries. The main argument has already been advanced in 
chapter 2. There is a potential confl ict of interests between transacting par-
ties on one side and third parties on the other. In the more general terms 
of chapter 1, there is a potentially serious confl ict between participants in 
originative and subsequent transactions. This confl ict explains why all such 
institutions organize their core public services, those which are of any con-
sequence for third parties, as a monopoly, to preserve their independence. 
This applies to all types of registry as well as judges. Conversely, competition 
plays a greater role in documentary formalization of private contracts. Even 
where the provision of private legal services related to transfers of property 
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(and, less often, incorporation) is regulated or reserved for the conveyancing 
professions (lawyers, notaries, title agents, and so on),1 conveying parties 
are free to choose among individual professionals. This freedom encour-
ages quality in the preparation of the private contract with respect to the 
dimensions valued by clients. However, protecting the interests of third par-
ties whose property rights might be damaged by the intended transaction 
precludes free choice of registries and judges. Instead, cases are assigned to 
them based on an exogenous variable, such as geography, which amounts 
to granting them a territorial monopoly.

This difference is key for regulating titling and formalization systems. For 
a start, conveyancers and registries are serving the interests of different par-
ties and must therefore be subject to different incentives. In addition, effec-
tive registries tend to make documentary formalization and, in particular, 
conveyancing services less necessary. For both reasons, it is understandable 
that they will often be in confl ict, with lawyers and conveyancers impeding 
the development of registries, protesting their decisions, and, when pos-
sible, subjecting them to their own private interests—in a word, “capturing” 
them.

Here I analyze these issues, focusing on liberalization initiatives and the 
impact of institutional and market changes, but fi rst, to clarify matters, let 
me start by nailing down the nature of documentary formalization.

The Palliative Nature of Documentary Formalization

Documentary formalization means subjecting private contracts to different 
procedures that improve their evidentiary quality. A written and signed con-
tract is more formal, in this respect, than an oral agreement. In addition, the 
quality of the contract can be improved if it is prepared and authenticated 
by professionals and witnesses. Documentary formalization helps attest to 
the intention of the parties, which is helpful to judges who might be called 
to solve a confl ict between the parties but also to parties themselves, as they 
tend to forget the terms of the agreement with the passing of time.

As judicial evidence, documentary formalization is more or less effective 
for different confl icts, with its effectiveness depending on which type of 
exchange, as identifi ed in chapter 1, is at the origin of the relevant confl ict. 
It works relatively well in confl icts related to “single exchanges” because 
all parties to the transaction receive and keep a copy of the contract; also, 
both parties can be present when preparing and formalizing it and thus can 
ensure that it is properly safeguarded. But documentary formalization is of 
little help for confl icts related to “sequential exchanges” because they typi-
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Organizational Challenges

The performance of registries and, in general, of formalization systems de-
pends not only on the type of registry but also on how it is organized and 
managed. For example, in the United States, poor organization in record 
offi ces led to the creation of duplicate private registries, such as title plants 
for issuing title insurance policies, and of the private registry of mortgages 
(Mortgage Electronic Registration Systems, known as MERS) for keeping a 
record of mortgage loan transfers. Poor incentives for registrars also cause 
registration delay, during which registries of rights, in fact, act as mere record-
ings of deeds. This has been the case in, for example, Puerto Rico. Worse still, 
whatever the type of registry, when registries are so unreliable that judges do 
not base their decisions on the registered information, then the whole regis-
tration system may become useless.

This fi nal chapter focuses on the three key elements of organization: 
information, technology, and incentives. I fi rst consider the information 
required for sensible decisions, that which illuminates the essential fl ows 
of the production process and the main tradeoffs between costs and bene-
fi ts. Next, I examine two technological issues: the interaction of contractual 
and administrative registries and the impact of new technologies on per-
formance. Finally, I discuss the design of incentive systems, at both the di-
visional and individual levels, and consider the tricky issue of self- interest.

Producing Useful Information for Decisions 
on Formalization Systems

In fall of 2010, mortgage foreclosures were all but frozen in the United 
States because of lawsuits about the status of the intermediary (MERS) that 
lenders had created to circumvent a decentralized, heterogeneous, and slow 
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In the fall of 2010, the main US mortgage lenders all but stopped fore-
closure proceedings against their defaulting debtors because of lawsuits al-
leging that they had improperly registered mortgage transactions and there-
fore lacked a legal right to foreclosure. When the ensuing crisis threatened 
another collapse of the fi nancial system, which was still recovering from the 
2008 meltdown, attentive observers started realizing that contractual regis-
tries play a key role in a modern economy. Their lack of previous awareness 
is far from unique. For more than a century, developed nations have been 
enjoying these typical institutions of the liberal state, which provide the 
legal infrastructure for impersonal markets, such as mortgage lending and 
securitization.

Analysts and policymakers have taken them for granted, focusing their 
attention instead on newer welfare- state interventions, such as pensions or 
healthcare. Their disregard for the institutional foundations of markets goes 
a long way toward explaining why most of the US registries that I have ana-
lyzed in this book are stunted, shaky institutions whose functions are partly 
provided by private palliatives. In land, the public county record offi ces 
have been unable to keep up with market demands for speed and uniform 
legal assurance. Palliative solutions such as title insurance duplicate costs 
only to provide incomplete in personam guarantees or even multiply costs, as 
Mortgage Electronic Registry Systems (MERS) did by being unable to safely 
and comprehensively record mortgage loan assignments. In company regis-
tries, their lack of ownership information means that they are of little help 
in fi ghting fraud, and their sparse legal review implies that US transactions 
require more extensive legal opinions. In patents, a speed- oriented US Pat-
ent and Trademark Offi ce combines with a strongly motivated patent bar 
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to cause an upsurge of litigation of arguably dangerous consequences for 
innovation.

The 2008 fi nancial crisis unveiled yet another case, as it was exacerbated 
by weaknesses in the markets for fi nancial derivatives, related to a possible 
defi cit in central clearinghouses and organized exchanges, which also com-
moditize transactions by eliminating personal characteristics, therefore per-
forming similar functions to contractual registries. Traders in organized ex-
changes are indifferent about their counterparties’ solvency because they do 
not deal with each other but with the exchange, in contrast with traders in in-
formal over- the- counter (OTC) transactions (Telser 1981; Pirrong forthcom-
ing). Similarly, acquirers of real estate need to worry mainly about the con-
tent of the register. In a sense, they do not deal with sellers but with the 
registry. Unsurprisingly, similar private interests are involved, as both the 
dealers selling OTC derivatives and conveyancers examining land- title qual-
ity and customizing title guarantees are displaced by the more industrial 
production of, respectively, exchange trading of fi nancial derivatives and 
truly in rem, real, property rights. To overcome the collective action problem 
in the creation of both organized exchanges and contractual registries, more 
effective public interventions are necessary.1

Behind these weaknesses in public registries lies a misunderstanding 
about the role of registries in the economy and the proper role of the state 
in providing services for the registration of private contracts. For markets 
to function, it is often thought that a minimal state is good. This confuses 
the liberal- state institutions supporting markets with the welfare- state insti-
tutions replacing markets. Registries are conceived as unnecessary barriers 
instead of as facilitators of transactions. Such disregard for registries’ value 
and their organizational complexity leads to policies that, by minimizing 
public registries, give way to the overgrowth of industries providing ineffec-
tive palliative services, such as those of lawyers, notaries, title insurers, or 
fi nancial dealers.

Recapitulation

The alternative view presented in this book is that, far from being unneces-
sary burdens on market participants or, at most, trivial and easy- to-build 
depositories of data, functional property and business registries are valuable 
market facilitators. They are costly and fragile institutions that must be well 
designed and wisely managed to be effective in reducing transaction costs 
and thus make truly impersonal (that is, asset- based) exchange possible.

In fully impersonal exchange, parties do not need information on per-
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sonal characteristics, such as solvency or reputation. Instead, they rely on 
the exchanged assets themselves. For this reliance to be effective, innocent 
acquirers must be granted strong property rights on the acquired assets, 
what the law considers in rem rights, valid against everybody, including 
other potential claimants, even true legal owners.

This concept of strong property rights comes from the legal distinction 
between property (real, in rem) and contract (personal, in personam) rights, 
which has been overlooked in economic analyses of “property rights” but 
lies at the core of the basic confl ict between property enforcement and trans-
action costs that registries are designed to solve. Rights in rem, on things, en-
joy an enforcement advantage and are therefore more valuable than rights 
in personam. For land, the difference ranges from full value for the party 
being adjudicated the land to zero for the one being given a claim against an 
insolvent person. And for business and corporate assets, similar differences 
arise in terms of legal priorities.

Given this enforcement advantage, individuals and legal systems rely 
heavily on rights in rem. However, enforcing rights as rights in rem endangers 
either trade or property. If owners are protected in rem, aspiring acquirers of 
rights suffer an informational disadvantage and are subject to the risk of ac-
quiring less than they pay for: they may pay the seller for an asset but even-
tually obtain only a claim against the seller, while the asset is kept by the 
owner. On the contrary, if acquirers are protected in rem—if, for example, 
they are given the asset even when the seller was not the owner and lacked 
authority to sell—it is owners who suffer the risk of being dispossessed.

In principle, this confl ict between protecting owners and acquirers, be-
tween the in rem strength of property and the costs of transacting, is inescap-
able. Given a certain set of information, if the law were to decide in favor of 
owners, it would endanger trade, as buyers would be reluctant to buy. Con-
versely, if the law decided in favor of acquirers, it would endanger property 
security, and owners would be reluctant to invest and specialize (e.g., to hire 
agents). At a cost, contractual registries avoid such confl ict by producing 
verifi able information, so that the law can attain both strong enforcement 
and low transaction costs, benefi ting both owners and acquirers. The law 
thus overcomes the tradeoff of property enforcement and transaction costs 
by protecting acquirers while preserving the crucial element of owners’ (in 
general, rightholders’) consent. This consent is exercised by rightholders 
either at the time of contracting, by choosing if they want the law to protect 
property or trade, or by following a course of action that implies one of 
these two types of protection. Preserving this element of consent is essential 
to protect property rights and to allow them to be diluted only when owners 
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judge that protecting trade is more valuable than protecting property. But 
the granting of consent needs to be verifi able by judges, to prevent right-
holders from opportunistically denying their previous choices. When these 
choices are not publicly known as an automatic byproduct of economic 
activity, independent contract registration is essential to make them verifi -
able by judges, ensuring that rightholders remain irrefutably committed to 
their choices.

The theory highlights that independence is an essential attribute of regis-
tries. By incurring a registration cost, they make private originative contracts 
verifi able, allowing courts to apply market- friendly rules to subsequent 
contracts, thus eliminating parties’ information asymmetry and enabling 
truly impersonal—that is, asset- based—exchange. Registries are not ordi-
nary processes, however, because such asset- based, in rem, property rights 
are valid against everybody and therefore affect not only the transacting 
parties but also third parties. These third- party effects are quasi- judicial: reg-
istries produce undisputable judicial evidence on legal priorities or a fi nal 
reallocation of rights; their nature is therefore intrinsically public. Private 
provision of palliative services (not only traditional conveyancing but also 
title insurance or mortgage registries such as MERS) lacks the independence 
necessary to be granted public effects. Thus, it falls short of enabling imper-
sonal asset- based exchange.

The theory also provides an analytical toolkit for setting priorities when 
establishing new registries, both in developing and developed countries. 
In developing countries, the main risk stems from registry projects that are 
often premature and poorly designed. The aid industry sells such projects as 
drivers instead of as contributing factors for economic development, favor-
ing a universal- titling, minimum- average- cost approach that spends gaily 
on creating huge but unsustainable registries producing low- quality ser-
vices. To avoid creating such large but weak registries, it would be preferable 
to follow the economic rationale that can be drawn from past experience. 
Historically, registries have been developed on a selective, demand- driven, 
fee- for- service basis, ensuring that the most valuable transactions and assets 
are registered fi rst and that proper legal quality is achieved.

Similarly, in many developed countries, registries are dysfunctional. If 
they are to be reliable, there must be both independence from parties and 
effective processes. Independence can be achieved by making registries terri-
torial monopolies, similar to courts, but, as often happens in the public 
sector, monopoly endangers effectiveness and calls for strong corrective in-
centives. Most registries were created more than one hundred years ago and 
their design and organizational basis have often been debased as a conse-
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quence of mismanagement and capture by the private interests of both the 
registries’ own bureaucracies and the palliative industries set up by lawyers 
and conveyancers. Registry reform therefore requires a drastic change in the 
incentives of both users and providers, often reinventing old structures such 
as user fees, public franchising, pay for performance, and the professional 
career and stricter personal liability of registrars.

The Challenge of Public Registries

Organizing registries therefore is harder than it might seem at fi rst sight. But 
the rewards are greater than ever due to their enhanced potential, related to 
technological changes that both increase demand and reduce costs.

This challenge is not new. Throughout history, solutions enabling imper-
sonal exchange have developed unequally across countries and economic 
activities. Although market- enabling contract rules covering commerce and 
fi nance were applied in business trade since the medieval law merchant, it 
has taken almost ten more centuries to apply similar rules enabling imper-
sonal markets in property and company law.

The difference has mainly been linked to different trade opportunities 
and, therefore, differential demand for institutional change across economic 
activities and legal areas. But something else must also have been going on, 
since market- enabling and, in particular, contract rules were applied earlier 
in areas in which judges could safely base their decisions on the publicity 
produced as an unintentional byproduct of contractual and economic pro-
cesses. This gap suggests an additional supply explanation: enabling rules are 
applied later where applying them requires the support of registries.

Indeed, both property and company registries were fi rst proposed by cities 
and merchants during the Middle Ages, but they were generally created later 
and often unsuccessfully. As described in the historical references in previous 
chapters, governments have struggled for almost ten centuries to organize re-
liable registries that could make enabling rules safely applicable to real prop-
erty. Similarly, company registries were adopted by most governments only 
in the nineteenth century, after the Industrial Revolution. Moreover, though 
most countries have now been running property and company registries for 
more than a century, only a few have succeeded in making them fully func-
tional, as shown by the fact that in most countries adding a mortgage guar-
antee to a loan does not signifi cantly reduce its interest rate. Furthermore, 
registry development has imperfectly matched demand across countries, as 
illustrated by the late creation of the company register in  Britain.

The introduction of registries has been protracted because it involves 

Uncorrected proofs for review only



234 / Concluding Remarks

multiple diffi culties, not the least substantial being that their value depends 
on solving a collective action problem among benefi ciaries, because part of 
the benefi ts of registering accrue to others. And even functional registries are 
fragile creatures, as the value of their services disappears altogether when 
corruption or incompetence lead to fraud, error, or, most often, delays and 
gaps in registration. They also have to fi ght against private producers of pal-
liative services (i.e., documentary formalization) who usually prefer weak 
or dysfunctional registries, as they increase the demand for their services. 
Moreover, they suffer the added drawback that mainstream law fi rst devel-
oped for facilitating personal exchange. Consequently, most legal resources, 
including not only the human capital of judges, scholars, and law prac-
titioners but also other intangible assets, such as conceptual frameworks 
and academic curricula, were originally—and to a large extent, still are—
adapted to personal exchange. Institutional delay is thus partly caused by 
path dependency.

Today, these two sets of factors—demand for institutions supporting 
impersonal market transactions and the diffi culties involved in supplying 
them—are being affected by technological changes that both increase such 
demand and reduce the costs of contractual registries. On the one hand, 
communications technologies have made new possibilities for impersonal 
trade potentially profi table, thus increasing the demand for the institutions, 
such as registries, that support impersonal trade. On the other hand, com-
puterized databases lower registries’ operating costs, telecommunications 
dramatically facilitate access, and digital signatures not only reduce costs but 
also enhance security by ensuring parties’ agreement without any need for 
having every contract authenticated by a third party. Economic development 
therefore hinges, more than ever, on governments’ ability to overcome the 
diffi culties and private interests that are holding back the effective registries 
needed to enable impersonal exchange and exhaust trade opportunities.
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